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INDEX. 


A. 

Abandonment see Insurance 49C. 

Abkari 34! \ see Contract 293 

Acceptance see Assignment 56. 

Acceptor of Hoondee see Bill of Ex- 
change 118,126. 

— Insolvency of see Bill of Ex- 
change 136. 

Account 2,3 ; see Client and Yakil 
218 ; Co-sharer 386,387 ; Ma- 
nager 608, Mortgage 672,799,820, 
837,839,837,860 ; Mortgagee 948- 
931,938-961,967-969 ; Partnership 
Account 1028; Redemption 1162. 

Adjustment of 4 see Mortgage 
786, 

Referred to Master see Contract 
312. 

Running see Bill of Exchange 
120 ; Principal and Agent 1092. 

Opening of see Bond 172. 

— — Sales see Sale 1211. 

Settled 5,6. 

Settlement of see Partnership 
Account 1029. 

Stated 7 ; see Mortgage 783. 

Accretion see Mortgage Property 
893. 

* 

Acknowledgment see Sale 1211. 

Of Title see Mortgagor 980. 

Acquiescence 1 ; see Bennmee 101 ; 
Champerty 207 ; Purchase 1126; 
Purchaser 1138. 

Acquiescence, Passive see Mortgage 
655. 

Act XXXII of 1839 see Interest 536. 

XIV of 1840.8. 

XIX of 1843. see Contract 

327. 

— - S. 2 see Mortgage-deed 874. 

V of 1844 see Lottery 605 ; 
Promissory Note 1115. 


Act I of 1 845 see Benamee 93. 

— — S. 9 see Mortgage Property 
912. 

SS. 20 & 21 see Benamee 99. 

S. 21 see Mortgage 660 ; Pur- 
chase 1 124. 

S. 24 see Mortgagee 928. 

XXI of 1848 see Contract 358 ; 
Promissory Note 1115. 

— XXVIII of 1855 see Interest 
497 ; Usury 1301. _ 

S. 2 see Interest 506, 511,315. 
S. 7 see Mortgagee 948. 

XIX of 1837 see Sale 1233. 

S. 2 see Contraot 309. 

S. 14 see Company 225. 

S. 69 see Compromise 235. 

XL of 1858 see Mortgage 712. 
— I of 1859 as. 55 & 56 see Wages 
1320. 

VIII of 1859 s. 2 see Contract 
314. 

S. 192 see Damages 409. 

S. 204 see Surety 1280. 

— S. 230 see Mortgagee 936. 

S. 259 see Mortgagee 791. 

SS. 259 to 266 see Benamee 

84,92,105. 

S. 260 see Benamee 90. 

S. 270 see Lien 596. 

— — IX of 1859 see Acts 12. 

X of 1859 see Mortgagee 921 
S. 30 see Contract 290. 

XIII of 1859 see Contract 278. 

XIV of 1859 s. 1 cl. 9 see 

Principal and Agent 1099. 

S. 1 els. 9 and 10 see Contract 
300. 

S. 1 cl. 10 see Hypothecation 
bond 481 ; Promissory Note 1114. 

S. 1 els 10 & 12 see Compromise 
234. 

S. 1 cl, 12 see Mortgagor 993. 
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Aot XIV of 1 859 s. 2 see Benamee 68. 
S. 4 see Sale 1211. 

— XIX of 1869 s. 2 see Company 
227. 

— VII of 1860 see Company 227. 
— XXXVI of 1860 sch a. cl. 4 
see Promissory Note 1109. 

XXIII of 1861 s. 8 see Surety 
1280. 

— S. 1 1 see Mortgage 849. 

— S. 27 see Damages 398. 

IV of 1 862 s. 30 see Mortgage 
669. 

• — XVI of 1864 s. 16 see Promis- 
sory Note 1114. 

— XXVI of 1864 see Mortgage - 
debt 866. 

VIII of 1866 (b c) see Purcha- 
ser 1133. 

XXVIII of 1865 s. 24 see In- 

solvent Trader 492. 

— ■ — V of 1866 see Promissory Note 
1113, 1115. 

— — X of 1866 see Winding up of 
Company 1324. 

SS. 6, 11, 18, 22, 36, 37 see 

Liability 571. 

— • — SS. 173 and 174 see Compro- 
mise 235. 

XXIV of 1867 s. 17 sec Mort- 
gage 802. 

VI of 1871 s. 24 see Interest 
506. 

~ IX of 1871 8. 21 see Account 7 
— I of 1872 s. 114 see Bond 163. 
— IX of 1872. 274, 275. 

— * SS. 1 and 27. 9. 

— SS. 18, 19, 20 see Contract 352 
— S. 23 see Contract 347. 

— SS. 27 and 29 see Agreement 
27. 

S. 57 see Contract 317. 

— — SS. 73, 74, 84 and 104 see Con 
tract 288. 

S. 74 we Interest 506. 

S. 93 see Damages 392. 

‘S. 108. 10. 

»— 1 ■■ " ■ 108 Exception 1 see Vendor 
and Purchaser 1314. 


(Act, Disputing validity of One’s own 

11 . 

Of Benamdar see Creditors 389. 

— Of God 'we Carrier 191. 

— Of Govei-nment Officials 12. 

— — Of State see Sale 1225. 

Acts, Concurrent see Sale 1230. 

Of Majority not binding on the 

others see Sharers 1245. 

Action against Master see Bill of 
Lading 145. 

Civil see Contract 282. 

For Non-acceptance of Articles 

see Contract 273. 

Right of see Cheque 214. 

Adjournment of Hearing see Insol- 
vent Debtor’s Act 490. 

Adjustment see Account 4. 

— — Of Accounts see Mortgage 786. 

Administration Paper see Contract 
828. 

Administrator General see Mortgage 
802. 

Admiralty Court we Wages 1320. 

Admission see Loau 602 ; Mortgage 
856. 

By Vakeel see Client and Vakeel 

1218. 

Adoption after payment of Price see 
Contract 347. 

Adultery of Partner with wife of 
Co-partner see Partnership 1025. 

Advance see Cheque 214 ; Mortgage 
622, 790. 

Advancement see Benamee 97. 

Advocate and Client 13, 14. 

Agent see Contract 358 : Power of 
Attorney 1044, 1046; Principal 
and Agent 1051-1099 ; Ratifica- 
tion 1148. 

— Adoption of Acts of see Princi- 
pal and Agent 1086. 

Agreement by, Signature to 
see Principal and Agent 1059. 

Authority of— how proved see 
Insurance 494. 

Authority of — to Buy and Sell 
see Principal and Agent 1062. 

— _ Fraud By see Fraud 472 ; Brin- 
cipal and Agent 1094. 
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Agent, Fraudulent Statement by see 
Principal and Agent 1058. 

. Gratuitous 15. 

— « — Hundi sent to — for Realization 
see Bill of Exchange 127. 

— ■ — Liability of see Principal and 
Agent 1070. 

■ ■ ■'« — Mercantile 16. 

Of Company, Authority of see 

Principal and Agent 1097. 

— — Of Government, Contract by 
17. 

Of Insolvent Debtor’s Estate 
18 19. 

Of one Share-holder to another 
Share-holders see Liability 562. 

Purchase by see Principal and 
Agent 1061. 

— Sale by see Mooktearnamah 620 

To Third Parties see Liability 
563. 

— — Unauthorized Delivery by, and 
payment to see Principal and Agent 
1086. 

Agreement 20; see Bond 159 ; Con- 
sideration 244, 245 • Co-sharer 

385 ; Damages 395 ; Mortgage 639 ; 
Release 1165; Sale 1208. 

— — Between Hindus see Act IX of 
1872 ss. 1 and 27. 9. 

— — Between Mortgagor and Mort- 
gagee see Interest 497. 

— — Construction of see Partnership 
1019. 

— — For Absolute Sale of Mortgage 
Property see Mortgage 861. 

For Partition see Compromise 
235. 

Having reference to Social and 
Religious Customs 35. 

Illegal 33. 

Material parts of — must be car- 
ried out by Plaintiff see Contract 
325. 

Not to Alienate Mortgage Prop 
perty 884. 

-Not to Transfer see Hypotbecar 
tion-bond 484. 

Social 34, 85, 

To Avoid Litigation 


Agreement To Compromise see Com- 
promise 237. 

To Execute Conveyance 41. 

To Officiate as Patil 42. 

To Sell see Contract 327. 

— — To Transfer 43. 

— Written see Sale 1171. 

— Written, Variation of — by Pa- 
rol Evidence see Contract 325. 

• Verbal 44. 

— ™ Verbal, Merger of — in Subse- 
quent Writing see Mortgage 652. 

Void see Champerty 204. 

Alienation, of Mortgage Property 
while Foreclosure Suit is pending 
see Mortgage Property 890. 
Allegation see Agreement 43. 

Allonge see Promissory Note 1118, 
1119. 

Allottees see Sale 1233, 1235. 

Alluvial Laud see Agreement 30. 
Alterations, Immaterial — iu Docu- 
ment see Interest 507. 

Alternative Damages 396. 

Ancestral Trade see Compromise 236 
Annuities see Security 1239. 

Appeal see Deed 430. 

— Special see Fraud 464. 
Apportionment see Fraud 468. 
Arrangement see Mortgagee 916. 
Arrears of Revenue, Sale for see Be- 
nami 93. 

Article of Association see Sale 1231 
1233. 

Assets see Mortgage 672. 

Existing see Sale 1226. 

Of Judgment-debtor see Liabi- 
lity 568. 

Partnership see Partnership. 
Assets 1031. 

Assignee 45,46; see Agent 196; 
Liability 570 ; Lien 584. 

Of Bill of Lading for value see 
Bill of Lading 145. 

Liability of — to Creditor of the 
Factory see Assignment 53. 

Representative of see Agent 1 9 
Assignment 53 ; see Mortgage 641, 
770, 784. 

By Debtor in favor of one Cre- 
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ditor over others 48. 

Assignment, By Debtor o! Property 
to Trustees 47. 

By Hindu Woman without con- 
sideration and without proper 
advice 49. 

Equitable see Sale 1212. 

-In Equity see Beadiness and 
Willingness 1149. 

Of Common-money Bond 54, 
55. 

Of Contract 50. 

-—Of Debt 51. 

Of Equity of Redemption 52. 

Of Indigo Factory 53. 

Of Rent 56-58 ; see Mortgage 

Property 887. 

— Of Right of Action see Agree- 
ment 32. 

— - Of Salary 59. 

— Voluntary see Deposit 445. 

Attachment see Lien 596, 597 ; Mort- 
gage 635, 667, 757, 827, 828, 869 ; 
Mortgagee 943 ; Redemption 1160 

Attestation see Conveyance 373. 

Attorney see Client and Attorney 
215, 216. 

And Client 60. 

— Power of 1044. 

Auction see Bid 111. 

Auction-purchaser at Government 

Sale see Mortgage 673. 

Auction-sale, Purchaser at see Mort 
gage Property 888. 

Authority coupled with Interest see 
Delivery 441. 

— Excess of see Agent of Govern- 
ment 17. 

Of Agent how proved see In- 
surance 494. 

Of Official Assignee see Insol- 
vency 488. 

To Endorse Bills and Notes see 


Bailee For Hire see Carrier 191 . 

Bailment 62. 

— — For Hire 61. 

Balance see Partnership 1026. 

Banian, Liability of see Principal and 
Agent 1091. 

Bank Manager see Manager 609. 
Banker and Customer see Principal 
and Agent 1099. ^ 

Banking 63. * 

Bankruptcy 64-66. 

Barrister see Advocate and Client 13, 
14. 

" Contract of Hiring and Ser- 
vice of see Advocate and Client 14 
Benamdar 108*110. 

Act of see Creditors 389. 

As Trustee see Mortgage 690. 
Benamee see Bond 169. 

Conveyance 74-76seeFraud 4G3. 
Holding Land 77. 

— Lease 78. 

Mortgage see Mortgage 81,650, 
690. 

Obliger 82. 

Purchase by Judgment-debtor 
see Mortgage-decree 870. 

Purchase for Wife 97. 

Sales 103 ; see Purchaser 1128 
Transaction 67-73. 
Bhag-bundhuk see Mortgage 848. 
Bid, Sending a man to 1 1 1. 

Bidder see Mortgage Property 906. 
Bill and Note, Authority to endorse 
see Agent 16. 

Cross 112. 

Of Costs 113. 

• — Of Exchange 114-140 see Com- 
pany 2 28. 

Of Exchange Act V of 1866. 
141, 142. 

Of Exchange, Notice of dis- 
honor of 128-140. 


Agent 16. 


Baggaj 

191. 


age, Conveyance of see Carrier 


Of Exchange, Presumption of 
payment of see Sale 1211. 

— Of Exchange, Subsequent dis- 
honor of Cheque taken in payment 
of — when due 189. 


Bai-bil-wafa see Mortgage 803. Of Lading see Charterporty 

Bailee see Non-delivery 1004. 213, 



Bill Of Lading, Assignee 
value 145. 

— Of Lading, Indorsees of— for 
value 147. 

— Of Lading, Refusal of Master 
of Ship to sign— in particular 
Pom- 148. 

— Of Sale 1178; see Trover 1291. 

— Of Sale, If on -delivery of— by 
Vendor see Non-delivery 1002. 

Boarding-honse-keeper and Lodger 
see Innkeeper and Guest 487. 
Boat, Letter of— for Hire see Lien 

Bona fide 154 ; see Benamee 103, 
107 ; Conveyance 376 ; Fmttd 466; 
r Manager 609 ; Mortgage 636. 

Holder for valuable considera- 
tion see Bill of Exchange 135. 
Proof of see Mortgage 662. 
Purchase -see Lien 579. 
Purchaser see Concealment 239. 

— Test of see Conveyanoe 874. 
Bond 156-173; see Assignment 57, 

56 ; Benami 79,82,83 ; Considera- 
tion 243 ; Hypothecation 480 ; 
Instalment 493 ; Interest 506 ; 
Lien 576,577, Mortgage-deed 875, 
877. 


Books, Spoliation of see Account 3. 

Borrower, Laches of see Security 
1241. 

Bottomry Bend 174-177. 

Bought and Sold Notes see Construc- 
tion 261. 

Breach of Compromise 238. 

Of Contract 278-301,313,316, 
320 ; see Agreement 43 ; Bond 
185 ; Compromise 234 ; Damages 
397-400,405,411 ; 416 ; Ibjttnc- 
tion 486 ; Liability 567 ; ' Lien 
577 ; Penalty 1086 Princi- 
pal and Agent 1085, 1092 ; 
Sharer 1246. 

Of Trust see Trust 1294. 

Of Warranty 1822,1323; see 
Damages 420. 

Breakage see Bill of Lading 146. 

Brother, Promise by— to give Sister 
in Marriage see Consideration 254. 

Building erected upon land by Pur- 
chaser see Purchaser 1138. 

Bullock Train, Government tee 
Bailee for Hire 61. 

Barden of Proof see Benamee 91. 

Bntwara see Consideration 248 ; Con- 
tract 295 ; Mortgage 738,739 ; 
Solehnama 1253 


By former Proprietor 166. 
Bottomry 174*177. 

Construction of 168. 

Debt see Interest 525-638. 
Instalment 178-181. 

Interest on 525. 

■ — Joint 182. 

— Mortgage see Lien 595,596, 
598. 

Novation of 1 83. 

Payable by Instalments 512. 

— Recital in— that Consideration 
has been received by 

Surety 1280. 

Under Seal 184. 

— Written 185. 

— Written and signed by Hus- 
band in Wife’s Name see Bond 
185. 


C. 

Care, Dae see Mortgagee 933. 

— Reasonable and Probable see 
Carrier 191 ; Champerty 211. 

Carriage of Goods see Damages 422. 
Carrier see Bailee for Hire. 61. 

— By Sea see Bill of Lading 
150. 

By Water 186,187. 

— Common 188-193 ; see Bailee 
for Hire 61. 

Liability of 564. 

Oases of Hindns in Calcutta. 275. 
Cause of Action see Contract 283, 

' 298,326,339; Damages 391 ; Mort- 
gage 651; 700, 903,991,992; 
Principal and Agent 1085; Pro- 
missory Note 1111 ; Sharer 1247. 
Caveat Emptor see Purchaser 11 29. 
Cess, Illegal see Contract 307,350. 
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Champerty 194-211 ; see Agreement 
33; Contract, 344,353 ; Con* 
veyance 377. 

Device to evade the effect of 
Sale 1179. 

Charterparty 212, 213 ; Damages 
420. ' 

Cheating, Criminal Prosecution for 
see Contract 232. 

Chit tees, Tajee Mundee see Con- 
tract 359. 

Christian, Armenian see Com- 
promise 237. 

Chur Land see Damages 418. 

Civil Courts, Jurisdiction of see As- 
signment 58. 

Claim, Splitting of see Promissory 
Note 1111. 

Client see Advocate and Client 14; 
Attorney and Client 60. 

Client and Attorney 215, 216. 

Client and Mooktear see Principal 
and Agent 1083. 

Client and Vakeel 217-220. 

Co-contractor, Surviving see Consi- 
deration 246. 

Co-parcener see Mortgage 651. 

Co-partners, Compromise between 
236. 

Co-securities see Mortgage 636. 

Co-sharer 385-388; see Agreement 
20; Mortgage 795; Profits 1120, 

• Volunteer 1316. 

Collateral Security see Redemption 
1160. 

Collector, Jurisdiction of see Contract 
292. 

Collusion 221,222 ; see Kobal&h 553 ; 
Lien 585 ; Mortgage 651. 

Colorable Transaction see B^namee 
72. 

Company, Illegal ( Suit against— -to 
compel Delivery of Share Certi- 
ficates see Company 227. 

— — Registered 223-228. 

— Registered (Suit against) 226. 

— — 's Clauses Consolidation Act 8 
& 9 Vic. c. ; 16 *. 97 see Principal 
and Agent 1097. 


Company's Paper see ; Partnership 
Assets 1031 ; Trover 1290. 

Commission op Sale see Principal 
and Agent 1092. 

Common Carrier 188*193 see Bailee 
for Hire 61. 

Common-money Bond see Assign- 
ment 54,5 6. 

Compensation 229,230; see Bond 180; 
Purchaser 1138,1145; Sale 1198. 

— — - For Loss of Commission see 

Contract 312. 

Composition Payment sec Bond 168. 

Compound Interest see Interest 502, 
522,543. 

Compromise 231 ; see Agreement 
37-40. 

r 

— Between Co-partners in ab- 
sence of the Representative of 
Deceased Partner 236. 

— — Betweon Husband and Wife 
237. 

— — Breach of 238. 

— By Parties see Lien 585. 

Concealment see Compromise 237. 

Of Facts see Surety 1 259. 

Of Prior Charge 239. 

Condition see Bond 160 ; Penalty 
1038. 

Not repugnant to Public Po- 
licy see Bailee for Hire 61. 

— — - Oppressive— set aside see Mort- 
gage 644. 

Precedent see Shipping 1248. 

Conditional Sale see Deposit 444 ; 
Lien 599 ; Mortgage 630, 656, 675, 
709, 773, 800, 813, 815, 831. 

Conduct of Parties see Conveyance 
372. 

Consideration 240 ; sec Agreement 
24, 36 ; Assignment 52 ; Bond 166, 
172, 184; Contract 345, 360; Co- 
sharer 385 ; Fraud 468 ; Mortgage 
781,782,877 ; Principal and Agent 
1069; Promise 1105; Promissory 
Note 1108, 1115; Sale 1179. 

— — Absence of see Consideration 
248. 

— — Assignment by Hindu Woman 
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• without— and without proper ad- 
vice see Assignment 49. 
Consideration^ Illegal see Trover 1293 
Inadequate 240 ; see Mortgage 
644 ^ Purchase 1123; Belief 1167. 
Proof of see Bond 155. 

Vicious 255-258. 

Consideration-money see Benamee 
107; Duress 451. 

Non-receipt of see Mortgagor 

982. 

Payment of see Sale 1178. 

— — Recital in deed of payment of 
see Benamee 81 

Consignee see Carrier 188; Liabili- 
ty 565, 566 ; Principal and Agent 
1096. 

Conspiracy see Contract 371. 
Construction 259-262; see Agree- 
ment 23,24, 29, 31 ; Consideration 
252. 

Contract 263-365 ; Demurrage 442 ; 
Interest 506; Non-performance 
1005. 

Act IX of 1872. 274, 275. 

— Alteration of terms of 276. 
— Altered after being signed 277. 
Assignment of 50. 

Between Hindus see Act XIV 
of 1840. 8. 

Between Zemindars and Pat- 
needar 268, 270. 

— - Breach of 278-301, 313, 315, 
320 ; see Agreement 43 ; Bond 
185; Compromise 234; Damages 
397-400, 405, 411, 416; Injunc- 
tion 486 ; Liability 567 ; Lien 577 ; 
Penalty 1036 ; Principal and Agent 
1085, 1092; Sharer 1246. 

By Minor 302. 

— * Ohampertous see Assignee 45. 
Compounding Assanlt 303. 
Compulsory execution of 304. 
Constituted by Correspondence 
313. 

— Disaffirmance of — by Vendor 
see Sale 1207. 

For Compounding Criminal 
Prosecution 305. i 


Contract, Fraudulent 306. 

Illegal 307-310. 

Implied 311,312 ; see Bond 

185. 

Immoral see Champerty 203. 
Inoomplete see Sale 1215. 
Indigo see Agreement 87. 
Indigo, Breach of see Damages 
401,412,413. 

In Restraint of Trade see Ac t 
IX of 1872 ss. 1 & 27. 9. 

Introduction of new term into 
313. 

Joint 314. 

Joint and Several 315, 316. 
Non-performance of 293. 

Of Hiring and Service by Bar- 
rister see Advocate and Client 14. 

Part performance of see Ship- 
ping 1248 ; Warranty 1321. 

Partial performance of 343. 
Post-nuptial 317. 

— — Renewal of 318. 

—— Repudiation of 319. 

— — Rescinding 320, 321. 

Special or Implied 322. 

Specific performance of 280, 

281, 295, 323; see Conveyance 
375 ; Damages 400. 

Time and Place of performan- 
ce of 345. 

■— Verbal see Deposit 447. 

Void 346-358. 

Wagering 354-362. 

Wagering (Promissory Note 
given in payment of Loss on) 360. 
— - With Person in position of 
Confidence 362. 

Written 363, 364; sea Account 

7 ; Custom 390. 

Contribution see Company 224, 225 ; 
Contract 226; Co-sharer 388 ; Lia- 
bility 571 ; Mortgage 636, 672; 

Surety 1268. 

Contributories see Compromise 235 ; 

Sale 1233, 1235. 

Conversion see Trover 1291. 

— — Of Ornaments pledged see Da- 
mages 417. 



Conveyonrt 366-377 ; tee Deposit 
443 ; Kobala 534; Sale 1179, 1216. 

■ Agreement td execute 41. . 

Beuami 74-76 ; see Fraud 463. 

Deed of 373; See Deled 430, 

437. 

Fraudulent 379-083; see ftenairii 
71. 

Fraudulent, By Hllsband to 
Wife 882. 

Fraudulent, To defeat Se- 
questration 383. 

Of Mortgage Property by 
Mortgagee with power to sell see 
Mortgage Property 891. 

<**• Of Bights and Interests see 
Sale 1199. 

Operation of — pendente lite 
see Champerty 207. 

— * To Mdoktear Without Con- 
sideration 384. 

— — Without Consideration see Sale 
1185. 

Corporation see Principal and Agent 
1097. 

Costs see Agreement 38 ; Contract 
208-273; Deposit 445 ; Mortgage 
857 ; Mortgage-debt 806 ; Mort- 
gagee 920’ ; Pledge 1041 ; Re- 
demption 1158 ; Trover 1298. 

Bill of 113. 

Lien for see Attorney and 
Client 60. 

Court of ChancOry see 

of see Company 220. 

Court of Wards see Bond 171. 

Covenant for Hereditary Enjoy- 
ment of Land, to be exchanged 
for Hereditary performance of Ser- 
vice see Agreement 31. 

— — In restraint of Trade see 
Consideration 253. 

[Credit He Principal and Agent 
1067. 

— — Double see Assignment 57. 

Mutual see Bankruptcy 65. 

Creditor 389 ; see Fraud 467 y Lien 


580 ; Surety 1258 : 

1296. 

Creditor, Detaining He Insolvent 
Act 489. 

see BcnameO 71. 
see Bankruptcy 64. 
Priority of see Purtihaiser 1137. 
Right of see Bond ) 82. 
Criminal Misappropriation see Mort- 
gagor 988. 

Criminal Prosecution sec Considera- 
tion 255. 

For Cheating see Contract 282. 
Suppression of ^©Contract 310. 
Criminal Sentence see Insolvent 
Debtor's Act 490. 

Cross Bill 112. 

Cultivation see Mortgagee 933. 
Custody of Deed see Liability 658. 
Custom 390 ; see Bill of Exchange 
126 ; Interest 528 ; Principal and 
1091,1090. 

Evidence of *00 Bill of Lading 
152. 

— * Local see Bill of Exchange 136. 

Of Port of Bombay see Bill 
of Lading 150; Carrier 186. 

D. 

Dak-carriage see Carrier 191. 
Damages 331-423 ; see Bill of Lad- 
ing 143, 148; Carrier 187, 189; 
see Construction 261 ; Contract 272 
279,280,282,287,288,291, 299, 300, 
301, 835 ; Conveyance 37 5 ; Liabi- 
lity 567 ; Lien 577, 588 ; Master 
end Servant 615 ; Penalty 1036, 
1040 ; Sharer 1246. 

Alternative 896. 

— Caused to good® by leakage 
from other goods see Bill of Lading 
146. 

— - For Breach of Contract 397- 
400. 

Interest claimed as see Contract 
359. 

■— Liquidated 400, 403, 404 5 see 
Contract .290 ; Interest 
Measure of 408-42 h 
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Damages, Nominal see Contract 288. 
Special 422. 

To Cargo and Vessel while 
under Attachment 423. 

Unliquidated see Interest 651. 
Daughter see Sale 1184. 

Debenture 424. 

Debt 425. 

— - And Credit sec Contract 286. 

Assignment of 51. 

— - — Joint 426. 

— Not specified in Schedule sec 
Insolvent Trader 491. 

Debtor and Creditor 427 ; see Ac- 
count 5,6. 

Debtor, Assignment by — in favor of 
one Creditor over others see As- 
signment 48. 

Assignment by— of Property to 
Trustees see Assignment 47. 
Declaratory Decree see Benami 102 ; 

Mortgage 78G. 

Decree see Mortgage 638. 

Against Husband see Mort- 
gage 060. 

Declaratory see Benami 102; 
Mortgage 786. 

— — Holder see Agreement 29 ; 

Mortgage 720 ; Mortgage Pro- 
. perty 906. 

— Money see Lien 580. 

Deed see Assignment 49. 

— By Minor 428. 

— By Purda Woman 429. 

Custody of see Liability 558, 
False 430. 

False, In support of true Claim 
431. 

— Falsehood in see Solicitor 1255 
— — Fraudulent alteration in 432. 
— — Intention to execute— in fraud 

of Creditors 433. 

— — Mistake in 434. 

— — Of Compromise 435. 

Of Conveyance 436, 437 ; see 
Conveyance 873. * 

— Of Gift 438. 

— Of Mortgage 871. 

Of Mortgage see Hypothecation 


bond 480. 

Deed Of Payment, Recital in— of 
Consideration-money see Benami 
81. 

Of Sale see Agreement 43 ; 
Benami 101 ; Sale 1171, 1190. 

Of Sale, Non-recital in— by 
Mother during her Son's minority 
see Sale 1192. 

— Of Sale, Registered see Mort- 
gage-property 899. 

— Of Weak -man 439. 

— — Oppressive Conditions of— sot 
aside see Mortgage 644. 

Default see .Construction 262 ; In- 
stalment 493 ; Mortgage 

Defeazance see Mortgage 628. 

Del Credere see Principal and Agent 
1092. 

Delay see Promissory Note 1117. 

Delivery see Carrier 188; Con- 
veyance 367 ; Kobalah 555 ; Pur- 
chase 1122. 

At place other than contracted 
for see Liability 566. 

Future see Sale 1227-1230, 
3232. 

Of Goods carried see Bill of 
Lading 150 ; Carrier by Water 
186. 

Place of see Sale 1208. 

Variation in time for 440, 

Wrongful 441. 

Demurrage 442. 

Deposit see Bond 179. 

Recovery of 446. 

Recovery of— -under verbal 

Contract 447. 

Of Mortgage-debt 444. 

Of Mortgage-money 878-883. 

Of Mortgage-money in Court 
see Mortgage 686. 

Of Shares see Lien 581. 

Of Title-deeds 415 ; see Lieu 
579 ; Mortgage 052, 6C8. 

Destruction see Mortgage Property 
892. 

Devisee see Mortgage 654. 

Difference Between Articles con- 



tr&oted for tendered 

Contract 273. 

Digging Tank see Contract 299. 
Directors see Purchase 1126. 

Of Public Company 448. 

Power of see Company 223. 

Discharge of Trader see Insolvent 
Trader 492. 

Discretion see Bond-Bottomry 176. 
Dismissal see Wages 1318. 
Dispossession see Mortgage 850; 
Mortgage-deed 877. 

. Wrongfnl see Title 1287. 

Dissolution 1023-1027. 

Dividends see Bankruptcy 64. 
Division see Agreement 23. 

Document see Specialties 1256. 

— . — Unregistered see Contract 336 ; 
Mortgage 6T0. 

Domestic Affairs see Champerty 205. 
Domicile of Origin 449. 

Donees in Existence 450. 

Double Mortgages see Mortgage 
663. 

Drawer of Hoondee, Liability of see 
Bills of Exchange 115,118,136. 

•— — Non-liability of see Bill of 
Exchange 132. 

Duress 451 see Consideration 257. 


Earnest-money see Damages 407 ; 
Vendor and Purchaser 1311. 

Ejectment see Agreement 43 ; Be- 
nami 92 ; Coutract 296 ; Mort- 
gage 707 ; Mortgagee 945. 

— — From Indigo Faotory see Da- 
mages 418. 

Ekrarnamah see Agreement 21, 40, 

Embezzlement see Surety 1277, 

Employe, Misconduot of see Wages 
1319. 

Employer see Master and Servant 
614. 

Enam see Mortgage C37. 

Encumbrances see Mortgagor 979, 
994; Sale 1223. 

— Subsequent see Mortgage 732. 

Encumbrancer, Right of see Purchase 
no5 


.... of Exchange 

Endorsement see Bill of Exchange 
124 ; Sale 1201. 

Forged see Bill of Exchange 
135. 

— Special see Bill of Exchange 
13o. 

Endorser of dishonored Hundi see 
Bill of Exchange 122. 

Endowment see Benami 91. 

English Common Law Rule see Con- 
tract 305. 

English Law see Bill of Exchange 
128, 131, 133 ; Carrier 191 ; Mort- 
gage Property 892 ; Partnership 
1015; Tacking 1285, 1286. 

— — Application of — of Mortgage 
to this Country see Mortgage 649. 

Enhancement of Rent see Agreement 
37 ; Contract 328. 

Enjoyment, Long see Mortgage 637., 

Enquiry see Benamee 101. 

Equitable Assignment see Sate 1212. 

— — Mortgage see Mortgage 664- 

673. 

: Relief 11 67. 

Equity see Bid 111 ; Mortgage- 
deed 873. 

Following Mortgage Pro- 
perty even when Purchaser is a 
mere Agent see Mortgage 664. 

— — Of Redemption see Assign- 
ment 52; Mortgage 712, 800, 
822, 823,825, 827; Mortgage 966; 
Redemption 1159-1162. 

Of Redemption, Purchase of 

see Mortgage 761-773. 

Of Redemption, Sale of see 

Mortgage 829. 

— — Rules of see Surety 1258, 

Escheat see Sale 1225. . * 

Estoppel see Benami 70 ; Bill of 
Lading 153; Client and Attorney 
216, 219 ; Conveyance 380 ; Fraud 
456 ; Mortgage 642, 643, 659 , 
661, 774, 781 ; Power of Attorney 
1045 ; Sale 1233. 

Evidence see Agreement 41,. 44; 
Beaamdar 108; Benamee 67,. 72, 
73 ; Bill of Exchange 117 ; Bond 



159,162,181,183 ; Collusion 222] 
Consideration. 8 43; IntflJfeH #28 ] 
Lean 602 j Mortgage .;637,fi47, 
670 ; 71.9 ] Mortgagee >944 j Part* 
nership Account 1030]. FromiSsdty 
Note 1U0] Suds 1211. 

Evidence Aliande we Company 22#. 
— — Of Bona tides see Beanmee 

103 

— — Of Debt see Cheque.214. . 

Of Intention see Bond 158. 
Parol sets Consideration 244 ; 
Construction 261; Contract ’364 ; 
Principal and Agent 10,81. 
Execution see . .Consideration 251; 

Lien 595 j Mortgage 772. 

— — ■ Of Decree tee Hypothecation 
475 ; Mortgage, 676,849. 

Executor see Bill Of Costs 113'; 

Mortgage 653,054,689. 

‘Expenses see Mortgage "940. 

P. 

i 

Facts, Concealment of see Surety 
1259. 

•— Disclosure of Material see 
Surety 1259, 

Factors* Act 5th & 6th Yicu pt 1 39 see 
Principal and Agent 1095. 

Factum Conveyance t 376. 

False D^ed see Deed 430. 

■ inv s import of true Claim see 

Deed 431. 

False fiepresentcdbion see Bond 185 ; 
Concealment 2s9. 

Falsehood iu Deed see Solicitor 

Failure te deliver Goods see Da- 
mages 3&2,39A 

Family Arrangement see Compro- 
mise 237. 

Family Clause as to Consent of see 
Benhmee 101. 

Fee see Advocate and Client 13. , 
Fem&ld, Disqualified sqo Bond \ 71. 
Firm see ^ Partner ,1012. 

Foreclosure see Byipothecation 479 j 

Mortgage 6421,674-701,718,719,731 
736, 774, 800,810,816,825 ; Mort- 
gagef-Propefty 901 ; Mortgagee 


916,924,948,966, 967; Mortgagor 

Foreclosure . In respect of « Shut* 
Mortgage 69&. . . 

Notice of see Mortgage,. 208. 

Creditor seeBankrnptcy.04. 

Forfeiture. 452 ; see Construction 
,202 ; Controot . 289 ; ..Mortgage 
675; Vendor and Purchase* ISOo ; 

Of .Shores set Company 234. . 

Forged Endorsement see Bill of 
Exchange 135.. 

Forged Hoondee, Payment of-rby 
Drawee se^BiU of Exchange 125. 

Forgery ass Liability 563. 

— Notice of sea Promissory Note 
1117. 

Forma Pauperis see Agreement 38. 

Fraud 453-472 ; see Benami 7.4,78, 
.100 ; Bond 179 ; Champerty 206 ; 
Compromise 233 ; 237 ; Contract 
351 ; Deed 438,439, ; Hypotheca- 
tion-bond 433'; Lien 597 ; Mort- 
Uge 635 ; Mortgage-deed 876 ; 
ortgagee 928,929,977 ; Princi- 
pal and Agent 1074 ; Purchaser 
1145 ; Sale 1184,1203-1207,1281 ; 
Surety 1259 ; Transfer 1289. 

And Pressure by Government 
Officer to. induce Party to execute 
Deed see Compromise 231. 

By Agent .472 ; see Principal 
and Agent 1094. 

By Member of Firm see Princi- 
pal and Agent 1094. 

In former Action 469. 

Of Vendor see Conveyance 384. 

Presumption of see Solicitor 
1255. 

Statute - of see Mutuality 1000. 

Fraudulent Conveyance' 879-303. 

**• By -Hush and to Wife eee Con- 
veyance 382. 

lb defeat Sequestration eee 
Conveyance 383. 

Freight see' Oharterparty 213. 

Freighters, Nomination of Ship’s 
Agent by eee Charterparty 212. 
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Gabon Laban see Mortgage 811. 

Gaming see Contract 856. 

Ganteedar see Liability 670. 

Gift, Dead of see Deed 488. 

— Voluntary see Conveyance 371. 

Gomasta see Bill of Exchange 122. 

— — Power of— to grant Pottah 

see Principal and Agent 1073, 
1074. 

Good Faith see Purchaser 1142. 

Goods see Lien 688; Non-delivery 
1004. 

— — Delivery of see Bill of Lading 
160 ; Carrier by water 186. 

Fresh see Sale 1209. 

Landing— on Bandar see Bill of 
Lading 150 ; Carrier by water 
186. 

Non-deliveiy of see Bill of 
Lading 148. 

Part Acceptance by Defendant 
of— not according to Contract 
see Sale 1210. 

Possession of— by Person other 
than Owner see Vendor and Pur- 
chaser 1314. 

— Purchase of— on Credit see 
Master and Servant 612. 

Sale of 1208,1212. 

Government see Sale 1180,1225. 

— Suit against— for wrongful 
dismissal see Service 1244. 

Government Contractor see Sale 
1236. 

Government Officer, Fraud and Pres- 
sure by— to induce Party to exe- 
cute Deed see Compromise 231. 

Government Officials, Acts of 12. 

Government Promissory Note 1116. 

Gramatical Import of the Terms see 
Bond 158. 

Grant of Putnee see Agreement 25. 

Gratuitous Agent 16. 

Guarantee 473,474 ; see Release 
1168; Surety 1261. 

Guarantor see Surety 1281. 

Guardian see Mortgage 656,712, 


H. 

Hat-ehitta Bond 169. 

Hearing, Adjournment of see Insol- 
vent Debtor's Act 490. 

Heirs see Liability 567. 

Heirship see Compromise 234. 
Hindus, Agreement between see Act 
IX of 1872 ss. 1 and 27. 9. 

— Contract between see Act XIV 
of 1840. 8. 

Hindu Family see Champerty 205. 

— Undivided see Benami 94. 
Hindu Law see Assignment 50 ; Be- 
nami 86, 94 ; Bill of Exohange 125, 

139; Mortgage Property 892 ; 

Mortgagee 970, 974. 

Hindu Widow see Champerty 210. 
Hire see Bailment 61. 

Holidays see Mortgagor 998, 

Hundi see Bill of Exohange 116-124; 
Interest 639. 

— Dishonored, Endorser of see 
Bill of Exchange 122. 

Drawn at 3 day's sight see In** 
teres t 539. 

Drawn by Gomastas on their 
Principals see Bill of Exchange 136 
Duplicate see Bill of Exchange 
126. 

Forged, Payment of— Ay Dra- 
wee) see Bill of Exchange 125. 

Native see Bill of Exchange 
133. 

Property in see Bill of Ex- 
change 1 27. 

Property in— how passes see 
Bill of Exchange 135. 

— Sent to Agent for Realization 
see Bill of Exonauge 127. 

Husband see Sale 1181. 

Beneficial Title see Benami 97. 
Decree against see Mortgage 
660. 

Husband and Wife see Fraud 470 ; 
Principal and Agent 1087. 
Compromise between 237. 
Partnership between see Part* 
nership 1022. 

Hypothecation 476 ; see Lien 589, 
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590; Payment 10S3. 

Hypothecation Of Property as Secu- 
rity for Debt. 475. 

Hypothecation -bond 480. 

I. 

Illegal Agreement see Agreement 83. 
Illegal Cess see Contract 307, 850. 
Illegal Contract see Contract 307- 
310. 

Illegal Purpose see Sale 1281. 

Immoral Contract see Champerty 203 
Immoveable Property see Promissory 
Note 1116. 

Implied Contract 311, 312 see Bond 
185. 

Imprisonment ass Insolvent Debtor’s 
Act 489. 

Improvements see Benami 101; Mort- 
gage Property 893, 895 ; Redemp- 
tion 1162. 

Incumbrance see Mortgage 792; Mort- 
gage Property 906. 

Indigo Advances see Contract 286. 
— Contract see Agreement 37 ; 
Consideration 249, Contract 287 ; 
Damages 419. 

— „ Cultivation see Contract 290. 
Factory see Agreement 53 ; 
Bond 166. 

— Factory, Ejectment from see 
Damages 418. 

Land see Damages 41 8. 
Indorsees of Bills of Lading for va- 
lue see Bill of Lading’ 140. 
Inferential Proof see Collusion 221. 
Influence, Undue see Agreement 33. 
Injunction 485 ; see Bill of Lading 
147. 

— — Mandatory 486. 

Innkeeper and Guest 487. 

Innocent Persons, Which of two- 
must suffer see Liability 563. 
Insolvency 488. 

Insolvent Debtor’s Act ss. 47 and 
.50. 489. 

Debtor’s Estate see Agent 18, 
19. 

Trader 491, 492. 


Instalment 493 see Promissory Note 

nn. 

Instalment-bond 178-181 ; see Lien 
580 ; Mortgage Property 902. 
Insurance 494-490. 

Marine see Shipping 1249. 
Intention see Mtrtgage 623. 

Interest 497-552 ; see Account 3 ; 
Assignment 157 ; Contract 306 ; 
313, 357; Damages 410 ; Deben- 
ture 424 ; Mortgage 622, 639,771, 
775, 808, 840, 841, 856, 857, 860; 
Mortgage-deed 871 ; Mortgagee 
913, 930; Mortgagor 990, 991 ; 
Penalty 1035, 1039,1040; Princi- 
pal and Interest 1103; Promis- 
sory Note 1107, 1108; Redemp- 
tion 1162; Security 1239; Sure- 
ty 1272; Usury 1300, 1301. 

— Acceptance of— in excess see 
Principal and Surety 1101. 

At Penal Rate 506 r 515. 

— Authority coupled with see 
Delivery 441. 

— Compound see Interest 502, 
522, 543. 

— From what Date to be given 
516-522. 

Increased rate of see Penalty 
1034. 

In Excess of Principal 523. 

On Bond 525-538. 

On Hundis 539. 

On Interest of Government 
Promissory Note 540. 

On Judgment-debt 541. 

On Mesne Profits 545. 

On Money deposited under 
Decree subsequently reversed 546. 

On Money under Attachment 
with Collector 547,548. 

On Promissory Note 549. 

On unliquidated Damages 551. 
Penal see Bond 180. 

Prior to Suit 552. 

Receipt of— in advance see 
Principal and Surety 1102. 

Upon Opium time-bargain 
see Interest 505. 


Uncertificated see Lien 


Interference in Domestic Affairs see 



Cbwnp&rty 205. • 

Interpleader Suit see Pledge 1041* 
Interventions Banamee 85# 
Intimidation see Compromise 231* 
Irregularity see Mortgage 730* 

Issues see. Redemption 1153* 

J 

Janmam Right set Mortgage 703, 
70S. 

Janmee^ Title see Mortgage 742* 
Joinder of new Parties see Power 
1043. 

Joint-Bond 182. 

Joint-Contract 314. 

Joint-Debt 426. 

Joint-Family see Bills of Exchange 
116 ; Mortgage-deed 877. 
Joint-Holding see Co-sharer 385. 
Joint-Liability see Liability 560, 
5G1. 

Joint-Mortgagors see Mortgage 999. 
Joint-Obligation see Co-sharer 388, 
Joint Stock Company see Com- 
promise 236 ; Purchase 1126, 
Journey see Carrier 191. 

J udge see Assignment 69. 

J udgment not inter partes see Mort- 
gage 974. 

Judgment-creditor see Benami 100; 
Mortgagee 943, 

Judgment-debt, Interest on see In- 
terest 641. 

Judgment-debtor see Agreement 29 ; 
Purchaser 1144. 

— ~ Assets of see Liability 568. 

~ — Benami Purchase by see Mort- 
gage-decree 870. 

J umma-wasil-bakee papers see Mort- 
gagee 954* 

Jurisdiction see Agreement, Social 
34, Mortgage 699,828. 

Of Civil Court see Assignment 
58 ; Mortgage 862. 

Of Collector see Contract 292, 
Of Small Cause Court see Mort- 
gage-deed 875. 

Kanam see Mortgage 702,743. 


Kanamdar see Mortgage 742. 
Knowledge, Constructive see Princi- 
pal and Agent 1072. 

Kobalah 563- 


Laches see Agreement 32 ; Re- 
demption 1162 ; Sale 1235 ; Secu- 
rity 1241, 

Land Allotted in severalty see Mort- 
gage 738. 

Alluvial see Agreement 30. 

Benamee holding see Benamee 
77. 

Covenant for Hereditary En- 
joyment of — , to be exchanged for 
Hereditary Performance of Service 
see Agreement 131. 

Dewatter see Mortgage 657. 

— Excess see Compromise 232. 

— Sale of 1213. 

Taken by Railway Company 
see Compensation 230. 

Landlord and Tenant 556 ; see Mort- 
gage 797. 

Leakage see Bill of Lading 146 ; Car- 
rier by Water 187. 

Lease see Construction 262 ; Con- 
tract 272, 324 ; Forfeiture 452 ; 
Manager 607;Mortgage 845; Mort- 
gage Property 887. 

Benami 78. 

Cancellation of see Contract 
299. ^ 

Ijara see Contraot 299; 

— - — Of Zemindary, Agreement for 
see Agreement 32. 

— — Unregistered Mortgage 844. 

Legal Adviser and Client see Con- 
tract 362. 

Legal Representative see Agent 18 ; 
Mortgage 715, 716, 721. 

Lender, Duty of see Bond 1 70, 

Lessees, Beneficial (Liability of) see 
Benami 80. 

Letter of Boats for hire ,see Lien 
588. > 

Letters see Debenture 424. 

Letters Patent 18G2 cl. 18; see Act 
IX of- 1872 ss. 1 and 27. 
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Letters' Patent [Liability 0! Principal see 

«id Agent 1055, 1094. , 

1855 cl. 19 see Act IX of 1872 Of Real Owner see Benami 100. 

68. 1 and 27. 9; Of Real Vender see Sale 1176., 

Lex Loci see Domicile 449. Of Registered Shareholder 571 

Liability 557, 558} see Carrier by Of Seourifcy sea Bond 167. 

Water 187 ; Contract 298 ; Oe- Of Surety 572,573. 

ditors889; Mortgage 941; Part- Of Vendor 574. 

nerehip 1017 ; Principal and Agent To future Calls see Insolvent 

1098; Sale 1223, 1284; Surety Trader 493. 

1271, 1274, 1275, 1282. License see Mortgage 622. 

Division of 559. Lien 575-601 ; see Mortgage 

Joint 560, 561. Mortgage Property 885 ; Purchase 

Joint and Several sea Principal 1125 ; Sale 1188, 
and Surety 1108. Equitable 583. 

— Morshalling of see Mortgage For Costs see Attorney and 
632. Client 60. 


Of Agent see Principal and 
Agent 1070. 

— Of Agent of one Shareholder to 
another Shareholders 562. 

Of Agent to Third Parties 563 
Of Assignee to Creditor of the 
Factory see Assignment 53. 

— — Of Banian see Principal and 
Agent 1091. 

— — Of Beneficial Lessees see Bena- 
mi 80. 

Of Carriers 564. 


Notice of 579. 

Of Assignee 584. 

Of Attorney for Costs 585. 

— Of Banian on goods under 
Agreement see Partnership 1019. 
— — Of Creditors 586. 

— — — Of Lessee see Mortgage 844. 

— — Of Master for Wages see Bond- 
bottomry 175, 177. 

— — Of Mortgagee 591-593., 596 ; 
see Mortgage Property 910 ; Sale 
1223. 


— - - Of C6mmon Carrier see Carrier 
189. 

— — Of Consignee 586. 

- — Of Drawer of Hundi see Bill 
of Exchange ITS, 136. 

— — Of Drawer and Acceptor of 
Hundi 118. 

— — Of Guarantor See Surety 1248. 

Of Heirs 567. 

~ — Of Intl6cdflt Partner see Prin- 
cipal and ‘Agent 1094. 

— Of Master See Bill of Lading 
153. 

— Of Master where quantity sign- 
ed for is more than cargo actual- 
ly shipped see Charterparty 213. 

Of Purchaser 570. 

Of other Partners see Partner 

1012. 

Partners see Partnership 1027 


— Of Mortgagee prior to Claim 
of Official Assignee 586. 

— Of Vendor for unpaidPurohase- 
money 587. 

On Goods 588. 

On Land see Mortgage 668. 

On Mortgage Property 589. 

On Property see Lien 580. 

On other Property 599. 
Priority of 600. 

Subsequent see Sale 1195. 

— Unpaid-purchase-money creates 
no— on Property Bold against third 
Parties 601. 

Limitation see Bond 173 ; Compro- 
mise 234, Consideration 251; Con- 
tract 283, 287, 296,298,839 ; Mort- 
gage 640, 681, 701, 774, 818,844, 
858 ; Mortgage Property 903 ; 
Mortgagee 932 ; Mortgagor 992 ; 
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Partnership Account 1028; Be* 
demotion J151,1156;llel6ese 1106; 
Sale 1211. 

Liquidated Damages 400, 408, 404, 
512, 514. 

Liquidators, Power of— to compro- 
mise Claims of a Class of Contri- 
butories see Compromise 235. 

Lis Pendens see Mortgage 747. 

Litigation, Agreement to avoid 36. 

Loan 602, 603, see Debt 425 ; Inter- 
est 560 ; Mortgage 622. 

— — Of Mahometan Women see 
Bond 170. 

— On Security of Lease of Land 
604. 

Lords Day Act XXIX Charles II c. 
7 see Bill of Lading 148. 

Losses Carrier 190, 191. 

— — Constructive total see Insu- 
rance 495, 496. 

Lottery 605. 

M. 

Mahomedans see Contract 303. 

Mahomedan Law see Benamee 86. 

Mahomedan Religious Establishment 
see Benamee 73. 

Mahomedan Women see Benamee 
88 ,! 01 . 

Maintenanoe see Agreement 32 ; 
Champerty. 

— Of Zemindary-Daks see Con- 
tract 268. 

Mala Fides see Benamee 104. 

Malabar Law see Mortgage 705,706, 
742. 

Manager 606 ; see Volunteer 1316. 

Power of— to bind Minor Part- 
ner Members of Family see Com- 
promise 236. 

Manager Bank 609. 

Marriage see Fraud 470. 

Marshalling of Liabilities see Mort- 
gage 632. 

— Security see Mortgage 671* 

Master and Servant 610. 

Master, Liability of see Bill of Lad- 
ing 653. 


Master, Liability of— for the act of his 
Servant see Master and Servant 
612. 

Of Ship see Master 1320. 
Servant inducing his— to em- 
ploy particular Broker see Com- 
promise 247. 

Measurement at Screw-house see 
Shipping Order 1262. 
Melk&namdar see Mortgage 707* 
Membership see Liability 571. 
Mercantile Agent 16. 

Mercantile Usage see Bill of Ex- 
change 125, 162; Contract 
Interest 505. 

Merchants, Law of see Banking 63. 
Merger of Verbal Agreement in Sub- 
sequent writing see Mortgage 652. 
Mesne Profits see Agreement 21 ; 
Contract 340 ; Mortgage 682,690* 
799;839,850,853 ; Mortgagee 944, 
981 ; Redemption 1158. 

— Interest on 545. 

Minor 617 ; see Mortgage 656,712. 
859 ; Sale 1182. 

Contract by 302. 

Conveyance by 369, 378. 

Deed by see Deed 428. 

Partner Members of Family, 
Power of Manager to bind see 
Compromise 236. 

Powers of— to contract for 

Necessaries 617. 

— Property of see Sale 1219. 
Misappropriation, Criminal see Mort- 
gagor 988. 

Misconception see Sale 1171. 
Misconduct see Purchasers 1147. 

— — of Employe see Wages 
Misdescription see Sale 1218. 
Misjoinder see Hypothecation-bond 
412 ; Mortgagee 935. 

— Of Causes of Action ese Mort- 
gage 645. 

Misrepresentation see Contract 352; 
Surety 1259. 

— Wilful— by Vendor regarding 
Property sold see Sale 1170. 

Mistake see Contract 263 ; Deed 
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payment 1032. 

Mistake, Money paid undmwinduced 
by Fraud see Fraud 468. 

Mofassil Courts see Champerty 203, 
209. 

Money, Actual Sight of the passing 
of see Consideration 243. 

Deposited under Decree sub- 
sequently reversed see Interest 
646. 

— Paid under mistake induced 
by Fraud see Fraud 468. 

Passing of see £ona fide 154. 

Under Attachment with Col- 
lector see Interest 547,548. 

Money-Debt see Lien 581. 

Money-Decree see Lien 580 ; Mort- 
gage 670, 768 ; Mortgage Property 
908 ; Mortgagor 995 ; Sale 1188. 

Mooktear see Contract 362. 

Mookfcear and Client see Principal 
and Agent 1083. 

Mooktearnamah 619, 621. 

Mortgage 622-647 ; see Contract 
344 ; Hypothecation 476 ; In- 
terest 529 ; Liability 570 ; Mort- 
gagor 1130; Redemption 1151; 
Sale 1196, 1205 ; Tacking 1285 ; 
Vendor and Purchaser 1316. 

— — Ambiguous Description in 648. 

Application of English Law 
of — to this country 649. 

Benami 650 ; see .Mortgage 690. 

— — By Conditional Sale see Mort- 
gage 861, 

By Co-parcener 651. 

By Deposit of Title-deeds 652. 

By Executor 653 / 654. 

By Guardian 655. 

— — . By Insolvent see Lien 586. 

— — By Minor 656. 

— — By One Member of Joint 
Hindu Family see Mortgage 740. 

— — By Sebaet 657. 

— — - By Tenant 658, 

By Wife 659,660. 

— — Collusive 651. 

— — Double 668. 

Equitable 664-673. 


Mortgage, Foreclosure of 674-701. 
Indefiniteness of see Lien 600. 
Kanam 702. 

Notice of Foreclosure of 708- 
737. 

Of Undivided Share in Joint 
Estate see Mortgage 738. 

Of Village withoutSpecification 
of Boundaries 741. 

Otti 742-746. 

Pendente lite 747, 748. 

Prior see Mortgage 752, 760, 
Prior to Registration Act 749. 
— Prior to Regulation XII of 
1806. 750. 

Priority in case of 751. 
Purchase of Equity of Re- 
demption of 761-773. 

Redemption of 774-829. 
Redemption of a portion of 
804, 805-808. 

Redemption of— after fixed time 
has expired 809-817. 

Redemption of — before expira- 
tion of period 818-820. 

Redemption of— InEquity 82 1 9 
828. 

Sale of Equity of Redemp- 
tion of 829. 

Second see Mortgage 767. 
Simple 830 ; see Lien 597. 
Usufructuary 832-863 ; see 
Mortgage 771, 773 ; Mortgage- 
Deed 876; Mortgagee 948. 

Usufructuary of Lakheraj Land 
subsequently resumed 847. 

— Unregistered see Sale 1202. 
Mortgages, Successive 864. 
Mortgage-bond see Lien 578, 595, 
596, 598. 

Mortgage-Debt 865-867 ; see Deposit 
441. 

— Insufficient tender of 868. 
Mortgage -Decree 869,870. 

Mortgage-Deed 871. 
Mortgage-Money, Deposit of 878-883 

— Tender of 883. 

Mortgage Property see Lien 589,; 
Sale 1222. 
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Mortgage Property, Agreement for 
absolute Sale of see Mortgage 861 

— — Agreement not to alienate 884 

— Alienation of— while Fore- 
closure Suit is pending 890. 

— Conveyance of — ly Mortgagee 
with power to sell 891. 

— — — Destruction of 892. 

— — Equitable Buie as to Bepairs 
to 893-897. 

— — Purchaser of 898,899. 

— — Purchase? of— at Bevenue Sale 
900. 

— — Purchaser of Share of 901. 

— — Sale of Mortgage 718. 

— Sale of — after Foreclosure see 
Mortgage 692. 

— — Sale of — by first Mortgagee see 
Mortgagee 927. 

Sale of— by Mortgagee 902 ;903 
•— Sale of — in Execution 904-910; 
see Mortgagee 919. 

Saving of — from Sale 911. 

Mortgagee 912-930 ; see Lien 591- 
593; Sale 1183. 

— After Foreclosure 924. 

— Bona fide— without Notice 916 

Duty of 925. 

First and Second 926. 

Fraud of 928,929. 

— In Possession 930 ; see Mort- 
gage 771,773,800,860. 

Account by 949. 

— What profits to be accounted 
for by 939. 

Prior and Puisne 970. 

— — Belinquishment by— of Mort- 
gaged Property see Surety 1273. 

— — Second, Bights of see Mort- 
gagee 927. 

— — Secend, Suit by— to redeem 
first Mortgage see Mortgage 802. 

— Suit by — to raise Attachment 
972. 

— Without Possession 973-987. 

Mortgagor 978. 

In Possession 988. 

Joint see Mortgagor 999. 

Legal Representative see Mort 
gage 7 3 4. 


Mortgagor, Purchaser ofRight of 994. 

— Tender of 996. 

Mother see Sale 1184. 

Municipal Body see Contract 313. 

Municipal Work see Contract 269. 

Mutation of Name see Sale 1174. 

Mutuality 1000. 

N. 

Naib see Surety 1283. 

Nazir see Surety 1284. 

Necessaries see Bond-bottomry 176 ; 
Minor 617. 

Negligence see Bill of Lading 149, 
153.; Carrier 191,192. 

— Grosses Agent 15. 

— Or Servant- see Bailee for Hire 
61. 

Negotiable Instrument 1001. 

Nomination of Ship's Agent by 
Freighters see Charterparty 212. 

Non-acceptance 1003. 

Of Articles, Action for see 

Contract 273. 

Non-delivery of Bill of Sale by Yen- 
dor 1002. 

— Of Goods 1004; see Bill of Lad- 
ing 148. 

Non-performance of Contraot 1005 ; 
see Contract 293. 

Non-registration see Conveyance 375; 
Mortgage 647. 

Non-regulation Province see Minor 
618. 

Non-verification of Plaint see Mort- 
gage 650, 690. 

Notes, Bought and sold 1006. 

— — Forged, Payment of see Pro- 
missory Note 1 1 1 7. 

Over-due see Promissory Note 

1110. 

— Recovery of— lost by gambling 
see Trover 1293. 

Notice 1008, 1009; see Assignment 
56; Mortgage 635, 754; Mort- 
gagee 973; Partnership 1027 pur- 
chaser 1132; Promissory Note 
1110; Revocation 1169; Vendor 
and Purchaser 1307, 1308. 

By Purchaser that he will not 
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accept see Readiness and Willing- 
ness 1 150. 

Notice Of Abandonment reinsurance 
496. 

— — Of Despatch and Delivery, Ab- 
sence of see Liability 566. 

— •— Of Dishonor of Hundi see Bill 
of Exchange 128-140. 

Of Foreclosure see Mortgage 

708-787. 

Of Foreclosure, Service of see 
Mortgage 718-737. 

Of Foreclosure to Purchasers 
of Mortgagor'sEquity of Redemp- 
tion see Mortgage 710. 

. — Of Forgery see Promissory Note 
1117, 

-Of Insolvency seelnsolvency 488 

Of Re-sale see Contract 288. 

Of Transfer see Mortgagor 978 

Want of— of dishonor see Bill 
of Exchange 132, 137. 

Novation re Champerty 206, 209. 

Null and Void see Mortgage 757, 

Nuzzur see Bond 181. 

O. 

Objector see Mortgage Property 911 

Obligation see Bond 181, 

— To give Possession see Contract 
272. 

Obligee 1010 ; see Liability 561; 
Lien 577. 

Not to go beyond terms of the 
bond 1010. 

Parchase by see Mortgage 646. 

Obligor see Lien 577. 

— — Benami 82. 

— Bona fide Endeavor of— to per- j 
form his Engagements see Agree- 1 
menfc 40. 

Occupation see Damages 395. 

Office, Vacating see Agreement 42. 

Official Assignee see Agent 18; 
Mortgage 752. 

— Authority of see Insolvency 488 

One not prejudiced by the Act of 

other see Lien 756. 


Onus Probandi on Agent see Agent 

— — On Attorney see Client and At- 
torney 216. 

— — On Defendant see Bill of Lad- 
ing 149 ; Bond 164; Contract 304 

— On Husband see Fraud 470. 

— — On Mother see Sale 1184. 

— On Plaintiff see Benami 106. 

Opposition, Wrongful see Lien 588. 

Oral Agreement, Contemporaneous 

see Release 1165. 

Origin sec Domicile 449. 

Ornaments pledged, Conversion of see 
Damages 417. 

Otti see Mortgage 742-746. 

Owner, Beneficial, Disclosure of see 
Mortgage 650. 

Owners, Beneficiary see Benamdar 
109. 

Ownership see Deposit 446. 

— — Equitable Doctrine of secret 
see Vendor and Purchaser 1307. 

P. 

Package, Insufficiency of see Bill of 
Lading 149, 152. 

Parol Evidence see Construction 261; 
Contract 364. 

Parsi Law see Mortgage 824. 

Particination in Profits see Partner- 
ship *1014, 1015. 

Parties bound by their deed till rec- 
tified see Deed 434. 

Third, Suit against see As- 
signee 46. 

To Suit see Assignment 50 ; 
Mortgage 678, 720. 

Partner see Compromise 236. 

Adultery of — with wife of Co- 
partner see Partnership 1025. 

Dormant 1011. 

Managing 1012. 

Sleeping see Partnership 1020 

Partnership 1013; see Account 2. 

Between Husband and Wife 

1022. 

Dissolution of 1023-1027. 



Partnership-Account 1028-1030, 
Partnership- Assets 1031. 
Part-payment see Interest 524. 
Passage-money see Wages 1320. 
Patil, Agreement to officiate as 42 
Pauperis, Forma see 
38. 

Payee see Cheque 214. - 
— — Refund by see Bill of 
125. 

Payment see Agent of 
17 ; Agreement 40; Interest 
Purchase 1122 j Vendor 
chaser 1308. 

By Mistake 1032, 1033. 

— — Extension pf time for see 
gage 728, 729. 

Into Court under protest see 
„ 883, 

— Of Debt out of Profits see 
nership 1015. 

Of forged Note see Promissory 
Note 1117. 

— — Of Government Revenue see 
Mortgage 630. 

— Part see Sale 1179. 

Time for see Mortgage 677, 

To Insolvent see Insolvency 
488. 

To one Member see Debt 426- 

Voluntary see Surety 1262. 

Penalty 1034-1040; see Contract 290; 
Damages 400, 403, 404, 406 ; In- 
stalment 493 1 Promissory Note 
1112; Usury 1301. 

Specific see Penalty 1036. 

Pendente Lite see Mortgage 810, 
Percentage see Consideration 247. 
Performance, Specific see 
43; Assignee 46. 

Permission see Mortgage 622. 

Peth see Bill of Exchange 130.. 
Pictures see Agreement 28. 

Place of Delivery see Sale 1208. 
Pleadingsce Bankruptcy 66 ; B„^» 
171 ;i)amages 400; Duress 451 • 
Fraud 459, 463, 465 ; Mortgage 

642,689, 740 ; Variance 1302, 


Pledge l()4l ; see Sale 1224. 

Of Securities, Protection of 

fide— by Agents see 
pal and Agent 1095. 

Of Shares to a third Person 
Readiness and Willingness 
Policy, Public see Agreement 35,42 ; 
Assignment 69 ; Champerty 195, 
204,208, 2 J 1 j Consideration 247, 
255 ; Contract 310,317,347,349, 
353,856 ; Conveyance 377 ; Power 
of Attorney 1Q47. 

Conditions Contrary to see 
. 1276, 

Conditions not repugnant to 
see Bailee for Hire 61. 

Possession see Act IX of J 872 p, 108. 
10 ; Benami 98,102 ; Conveyance 

797 } 832 V Mortgage-deed 876 ; 

gagor 991 ; Pledge 1041 ; Pro- 
fits 1139 ; Sale 1179; Vendor and 
1303. 

Adverse, see Mortgage 701 ; 
Mortgagor 992,993. 

Of Goods by Person other 
than owner see Vendor and Pur* 
chaser 1314. 

Under a subsequent Mortgage 

created daring the pendency of a 
Suit by a prior Mortgage 747. 
Post Master General 1042. 

Post-nuptial Contract 317. 

Post Office see Bailee for Hire 61. 
Pottuh 1048; see Consideration 250. 
Power coupled with an Interest pot 
revocable 1043. 

— — Of Attorney 1044-1047; see 
Lien 581; Principal and Agent 
1082. 

— — To Sell, Indorse, and Assign 
see Principal and Agent 1082. 
Practioe see Agreement 38. 
Pre-emption 1049,1050; see Mort- 
gage 743. 

Presumption see Benami 83,96; Bill 
of Exchange 116 ; Bond 166 ; 



* Collusion 222 ; Contract 362 ; 
Fraud 4 66 ; Mortgage 780 ; Princi- 
pal and Agent 10o5 r 109p. . 

Price see Warranty 1 321 . , , 

Principal; Beneficial to see Fraud 
472. i 

Giving time to see Principal 
and Surety 1102. 

Interest in excels of 523. 

Liability o^see Principal and 
Agent 1055. 

— — Not bound by bye-transac- 
tion on the part of Agent see 
Principal and Agent 1079, 

— — Time given to see Bill qf Ex- 
change 140. 

Principal ^nd Agent 1051-1099; 
see Bid 111; , Sill of Exchange 
114; 122 ; Damages 4$0. 

Principal and - Surety 1100-1104 ; 
sec Bill of Exchange 140 ; Bond 
183. 

Prior Charge see Concealment 239. 

Prior registered Mortgage see Mort- 
gage 758. 

Prior Sankhat see Purchase 1139. 

Priority see Bpnd-bottomry 175 ;Lien 
589, 597, 598; Mortgage 675, 747, 
751, 754, 756, 757 ; Mortgage Pro 
party 885. . 

— • Of Creditors secPunShaser 1137 

Privity, Want of see Carrier 190. 

Proceeds, Sale, Residue of see Mort- 
gagee 923. , 

— — Surplus see Mortgage Property 
902. 

— — Surplus, In Execution-sale see 
Mortgagee 922.. 

Profits 1120; see Mortgage 622,850. 

— — Participation in see Partner- 
ship 1014,1015. 

•— — Payment of Debt out of see 
Partnership 1015. 

Promise 1 10o. 

-Binding— by Reversioner's 

Father see Consideration 242. 

By Brother to give Sister in 
Marriage see Consideration 254. 
— By other * than Borrower to 
re-pay Loan see Liability 569. 


Promise Written— 4o pay wjten able 

1166 . ' f \ ‘ 

Promissory Note.llj)6; see Company 
223 ; Considerataon 257 ; fraud 
470 ; Interest 511; Lieu 58 1 ; 


a mm i mm j j • v/v v « 

Payable by Instalments see 
Penalty 1034. 

Payable on Demand see Interest 
549 ; Sale 1231. 4 

Promissory Note, Government 1116. 

— Government, Interest on In- 
terest of see Interest 540. 

Property as Security for Debt/ Hy- 
pothecation of see Hyphpthecation 
475. 

Improvement of eee Benamee 

101 . 

Mortgaged see Lien 589. 

Other see Lien 599. 

Peldged as Security see Mort- 
gage 646. 

Share of see Mortgage 687. 

— Subsequent acquired see Lien 
586. 

Proportion see Mortgage 672. 

Proprietor, Former, Bond by see 
Bond 166. 

Proprietor, Present Suit against 
see Bond 166. 

Proprietorship see Mortgage 803. 

Prosecution, Criminal see Considera- 
tion 255. 

For Cheating see Contract 282. 

■ Suppression of see Contract 
310. ' 

Prospective Effects see Sale 1226. 

Prostitute 1121. 

Protection afforded by clause exemp- 
ting from Loss by Firb see Bill 
of Lading 150; Carrier by Water 
186. 

Pqblic Policy see Agreement 35,42 ; 
Assignment 51) ; Champerty 1 95, 
204,208,211;Consi4eration 247,255; 
Contract 310,317,349,353,356 ; 
Conveyance 377 ; Power of At- 
torney 1047. 



io 

see Surety 1276« 

"lidt to 

Baitei ... 

Public of State 

1238 ; 

Public nt 


Benamee 84,85-10(2, 
BdnuUde tee |8eti 
Bjr Company 6t Us dvrn 


Ptfr^b Prom Official Assignee 

HaVhJg personal kndwledge see 
Sale 1218. 

Intending 1141. 

Misconduct of dnfc of several 

Notice by^that be will 

Readiness and Witting 
ness 1150. , . 

Of Mortfcafce Property 


By Executor ice Sale 1 1*77. 

By Mortgagee see Redemption 
1181. 

— — By Obligee lee Mortgage 846. 

— By Trustee 1 123. 

— Prom Mortgagor see Mortgage 
701,716,734. 

— — In the Name * of an Idol see 
Benamee 91. 

In Name of Third Parties IT24 

see Mortgage 660. 

— — Of Equity of Redemption sec 
Mortgage 761-773. 

— — Of Goods on Credit see Master 
and Servant 611. 

•-— Of Hypothecated Property 

1125. 

— — Subsequent see Mortgage 754, 

— — Ultra vire 1126. 

Purchasers see Liability 570 ; Mort- 
gage 665. 

— — At Auction-sale see Mortgage 
Property 888. 

— At Sheriffs Sale see Mortgage 
689. 

— ' — Bona fide— for value 1127- 

1130; see Benamee TOL 

bona fide— with Notice 1181- 
1133. 


Ol at Re- 
venue fiiale s6e Property 

900. . . . 

Of Sha*e of Mortgage Pro- 
tee Mortgage Property 1W 1 . 
Pendente Lite 1146. 

Risk of see Sale 1197. 
SubseqtieBft eee Mortgage 671. 
Without Notice *ee Mortgagee 
977. 

ardhase-mOney see Sale 1170 ; 
Vepdor and Purchaser 1310. 
Recovery of see Sale 1175. 
Refund of see Contract 
Purchaser 1129. 

Unpaid, Creates no Lien on 
Property sold against third 
Parties see Lien 601. 

— •*-*- Unpaid, Lien of Vendor for 
see Lien 587. 

Purda Woman, Deed by see Deed 
429. 

Putuee, Grant of see Agreement 
Putneedar see Compensation 229. 

: Q> 

Queen’s Enemies see Carrier 191. 
Question of Pact ecu Benamee 86. 
Quit Rent tec Debenture 424. 


Bona fide— without Notice 
1134-1139, 


fail way Company see ’ Delivery 


Difference betweenlnfiooent-^ Ratification 1148; *00 Contract 302; 


and one tainted with Fraud 1140, 
— — Duty of 1141-1143. 

— For Valuable Consideration 

see Mortgage 740. 1 

— From Judgment-debtor 1144, 


Sale 1221. 

Rasinama see Agreement 38 ; Com- 
promise 231 . 

Readiness and Willingness see ~ Con- 
tract 326 ; Sale 1227-1230, 1232. 
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Readiness and Willingness To deli 

ver 1149. 

Realization see Security 1240. 
Rebel's Property see Sale 1225. 
Receipt Railway see Carrier 193; 

Delivery 441. 

Receiver see Sale 1218. 
Recommendation see Loan 603. 
Recovery of portion of Land see Con- 
tract 299. 

Rectification by Court see Deed 434. 
Redemption 1151 ; see Mortgage 688, 
750, 760, 765-767, 771, 774-829, 
839, 842,845,852, 853 ; Mortgage- 
money 883 ; Mortgagee 928, 956 ; 
Mortgagor 993. 

Equity of 1159-1162 ; see As- 
signment 52 ; Mortgage 712, 800, 
822, 823,825, 827, 828 ; Mortgagee 
966. 

— Of Mortgage after fixed time 
has expired see Mortgage 809-817. 

— Of Mortgage before expiration 
of period see Mortgage 818-820. 

— — Of Mortgage in Equity see 
Mortgage 821-828. 

— — Of a portion of Mortgage see 
Mortgage 804-808. 

Period of see Mortgage 733, 

— — - Purchase of Equity of sec 
Mortgage 761-773. 

— — Suit see Mortgage 703. ' 
Re-drafts see Company 228 ; Princi- 
pal and Agent 1096. 

Re-entry see Construction 262. 
Refund by Payee see Bill of Ex- 
change 

•— > Of Purchase-money see Con- 
tract 321; Purchaser 1129; Ven- 
dor and Purchaser 1309, 1312. 
Register of Shareholders see Com- 
pany 225. 

Registration see Contract 313 ; Con- 
veyance 368;Debenture 424, Mort- 
gage 652,754, 755, 757; Mortgagee 
936,973; Sale 1172, 1216; Vendor 
and Purchaser 1309. 

— Optional see Agreement 41. 


Regulation XV of 1793 see Mortgage 
828, 860 ; Redemption 1158. 

S. 6 see Interest 520, 523, 535, 
Mortgagee 948. 

SS. 8 and 9 see Usury 1298, 
1299. 

S. 10 see Mortgagee 957, 964. 
S. 11 see Mortgagee 966, 9 68, 
969. 

— — S. 14 see Mortgage 810. 

— — I of 1798 see Mortgage 796, 
808, 823, 835 ; Mortgage-money 
880 ; Redemption 1158. 

— — S. 2 see Deposit 444 ; Mort- 
gage 685 ; Mortgagee 941. 

— S. 3 see Mortgagee 966. 

II of 1802 s. 17 see Mortgage 
666 . 

— XVII of 1802 8. 3 see Hypothec 
cation-bond 481. 

XXXIV of 1802 Interest 
524 ; Mortgage 773. 

XXXIV of 1803 s. 12 Mort- 
gage 685. 

— — XVII of 1806 see Mortgago 
C99, 715, 717, 718, 722, 726, 727, 
735, 750, 801, 812, 823 ; Mortgage- 
money 880; Mortgagee 941; Mort- 
gagor 998. 

— — S. 7 sec Deposit 444 ; Mortgage 
796, 800. 

— — S. 8 see Mortgage 681, 683, 
68 4, 688, 700, 711,712; Mortga- 
gor 984 ; Sale 1186-1189, 

XIX- of 1814 ^Mortgage 651, 
739. 

XXVI of 1814 s. 10 see Mort- 
gage 826, 

VIII of 1819 ms Fraud 472. 

— — IV of 1827 s. 26 see Mortgage 
824. 

Relation of Vakeel and Client see Cli 
ent and Attorney 215. 

Relationship see Consideration 244. 

— Fiduciary see Sale 1177. 
Relative of Debtor see Sale 1237. 
Release 1163-1166; see Surety 1259 
Reliefs^ Injunction 486; Vendor 

and Purchaser 1308, 



Belief, Equitable 1167. 

Beligioos Establishment, Mahome- 
dan see Benami 73. 

Relinquishment by Mortgagee of 
Mortgaged Property see Surety 
1273. 

Bemand see Insurance 495; Mort- 
gage 770. 

Bemoteness see Damages 421. 

Bemuneration tee Principal and 
Agent 1071. 

— — Of Vakeel seeTakeel andClient 

219, 220. 

Bent see Assignment 56-58; Bena- 
mi 80, 85 ; Interest 497 ; Liabili- 
ty 570 ; Mortgage 622,784; Mort- 
gagee 921. 

— - Enhancement of see 
ment 37. 

Of Lodgings let to Prostitute 
see Prostitnte 1121. 

Quit see Debenture 424. 

Renewal see Promissory Note 1119. 

— — — Of Original Claim see Compro- 
mise 238. 

Bepairs see Bedemption 1162. 

— • — Equitable Buie as to see Mort- 
gage Property 893, 895. 

Re-payment see Contract 286, 

Representative see Assignment 69 ; 
Liability 567, ; Mortgage 714. 

—— Legal see Agent 18 ; Mortgage 
715, 716. 

— Of Assignee see Agent 19. 

Representation, False see Conceal- 
ment 239. 

Repudiation see Contract 277, 302, 
319; Conveyance 378. 

Re-purchaBe 1168 ; see Mortgage 
752; Sale 1187 ; Vendor andPur- 
chaser 1304. 

Re-sale see Contract 334. 

— * — Notice of see Contract 288. 

Rescission see Sale 1172, 1218. 

Bes Judicata see Benami 102 ; Deed 
438 ; Mortgage 803 ; Trover 1292 

Resumption see Contract 299. 

Restitution see Mortgage 788. 

Revenue, Government see Assign- 


ment 57 ; Mortgagee 946. 

Reversioner see Champerty 210. 

Review see Benami 102. 

Revocation 1 169 ; see Delivery 441 : 
Lien 581. . 

Appointment of Manager see 
Principal and Agent 1 077. 

Of Authority see Principal and 
Agent 1071. 

Rule, Thirty years’ see Mortgage 
629. 

Rnnning-Acconnt see Bill of Ex- 
change 120. 

a 

Salami see Bond 181. 

Salary see Assignment 59. 

Sale 1170-1177; see Bill of Ex- 
change 114 ; Contract 281, 333, 
334 ; Mortgage 628,641,673 ; 
Penalty 1036; Purchase 1122; 
Vendor and Purchaser 1308 ; 
Warranty 1322. 

Benami 103; see Purchaser 
1128. 

Bill of 1178; see Trover 1291. 

By Agent see Mooktearnamah 
620. 

By Auction see Deposit 443. 

By Benamdars see Beuamee 
106. 

By Government for general 
debts 1180. 

By Husband to Wife 1181. 

— — By Minor 1182. 

By Mortgage 1 1 83. 

— — By Mother see Daughter 1184. 

— — By Vendor, not in possession 
1185. 

Bona fide though not strictly 
of a complete and final character 
1194. 

Commission on see Principal 
and Agent 1092. 

Completion of see Sale 1 1 72. 

Conditional 1186-1189; see 
Deposit 444 ; Lien 5 99 ; Mort- 
gage 630,656,675,709,773,800,8 1 3, 
815,831. 

Conditions of see Vendor and 



Purchaser 1311. 175,177. 

Sale, Deed of 1 190; ^Agreement Sale Pendente like f we* 

43; Benami 101 ; Sale Jl7i. 7d9. 

Deed of, Non-recital in— by Power of see Mortgage 8*4.* 

Mother during tier Son’s minority 
see Sale 1192. 

For Arrears of Rent see Mort- 
gage 691. 

For Arrears of Revenue see 
Benamee 93. 

For Future Delivery see Rea- 
diness and Willingness 1150. 


To Government Contractor 
1230. 

To Near Relative of Debtor 
1237. 

Validity of see Sale 1177. 
Without Right see Liability 
574. 

Sale-Proceeds, Residue of see Mort- 


For Valuable Consideration gage 923. 

1202 . Seoaet sec Mortgage 657. 

Fraudulent 1201-1207. Seal see Contract 303 ; Principal 

- In Execution ficc Mortgage 718, and Agent 1097. 

720, 732, 859. Seaman, Discharge of see Shipping 

Infructuous see Contract 297. Master 1250. 

Of Deposited Title-deeds see Secretary of State and Public Ser- 
Debt 425. van ts 1238. 

- Of Goods 1208-1212. Se °“^y see Bond 173; Mortgage 

- Of Land 1213. 633 636,009 

- Of Minor’s Property 1219. Collateral ^Redemption 1 1 CO. 

- Of MortgagedPremises see Lien ~ For re-payment of Loan see 


594 . Mortgage 821 . 

— Of Mortgage Property 1222; Giving up 1240. 
Bond 1 79 ; Hypothecation 479 ; ft——* r. 

Mortgage 718; Mortgage Proper- 


ty 889. 

— — — Of Mortgaged Property after 
Foreclosure see Mortgage 392. 

— — Of Mortgage Property by first 
Mortgagee see Mortgagee 927* 

Of Mortgage Property by Mort- 
gagee see Mortgage Property 902, 


Government, Conversion of— 
deposited in Court 1239. 

Liability office Bond 167. 

Lost or Stolen 1241. 
Marshalling 1242; see Mortgage 


671. 

New see Bond 157. 

Of Landed Property see Debt 


425. 


Of Lease of Land see Loan 604. 

— Of Mortgage Property in Exe- Realization of see Security 

cution see Mortgage Property 904- 

910 ; Mortgagee 919* Sale °* 1243. . 

Of Mortgagor’s Right and Sale of see Lien 581. 

Interest see Mortgage 804. Seizure see Pledge 1041. 

— — Of Pledged Property 1224. Sentex^ce, Criminal see Insolvent 
— — Of Property not in Possession Debtor’s Act 490. 

1200 . Sequestration see Conveyance 383. 

— Of Rebel’s Property 1225. Servant, dismissed see Wages 1818 

Of Right and Interest 12^0. Inducing his Master to employ 

Sale Of Securities 1243; see Lien 581. particular Broker see Considera- 

Of Share 1227-1235. tion 247. 

Of Ship see Bond-Bottomry Negligence of see Bailee for 



. , Solicitor 1254. 

Servant Of Another', JLclion Speci&T Appeal see Fraud 464. 

bearing or sheltering fee Master 1 Not hes see Damages 398. 

and Servant , Jf Specialties 1256. 

Public see Service 1244, Specific Appropriation see Sale 1212 

Set-off see Bond, 181 {. Damages 422; Specific Performance see Agreement 
Vendor and Purchaser 1309. 43 ; Assignment 46; Gontract 280, 

Settled Account gee , Apoount 5, 6. 281, 295, 323 ; Conveyance 375 ; 

Settlement see Agreement 30; Mort- Damages 400; Sale 1227, 1228, 

gage 803. 1232. 

Of Account ^Partnership Ac- Specification see Liability 560 ; Mort- 
count 1029. gage 741. 

Voluntary see Conveyance 671. Splittings of Claim see Promissory 
Share see Purchase 1126; Sale 1227- Note 1111. 

1235. Spoliation of Books see Account 3. 

Deposit of see Lien Stakeholder see Deposit 443. 

Foreclosure in respect of see Stamp sec Account 6; Damages 395, 
Mortgage 695.. 413; Mortgage 669 ; Power 1043; 

— Of Property see Mortgage 687. Promissory Note 1112. 

Undivided in Joint Estate see Statement, Written see Promissory 
Mortgage 738-740. Note 1115. 

Sharer 1245. Statutes, Prospective and Retrospec- 

Sh&reliolders see Hypothecation 476. tive operation of see Contract 355. 


3 and 4 Viet. c. 65 8. 6 *ce 
Bond-bottomry 176. 

7 Geo. 1 cl. 21 s.,2 see Bond- 
bottomry 176. 

8 and 9 Vic. c. 109 see Con- 
tract 366. 

9 Geo. IV c. 73 see Bankrupt- 
cy 65. 


Option of see Sale 1231. 

Register of see Company 225. 

— - — Registered see Liability 571. 

Ship, Foreign see Bond-Bottomry 
176. 

Sale of see Bond- Bottomry 1T7. 

*8 Agents, Nomination of— by 
Freighter^ see Char ter party 212. 

Shippiug 1248 ; serGharterparty 212. w-1 21 Geo. Ill 63 s. 17 see Gua- 
* JShippipg Master 1250. rantee 473. 

Shipping Order 1251. — 21 Geo. Ill c. 70 ss. 17 and 

. Signature see Bill of Exchange 124 ; 18 see Act IX of 1872 s. 1 and 27 

, Contract 277 ;, Kobalah 55 q ; 9. 

Surety 1261. — 24 Viet. c. 10 see Bond-bottom - 

— Before Execution see Agree- ry 176. 

ment 26. — — 27 Elisabeth c. 4 sec Convey- 

Small Cause Court see Consideration ance37i. 

246; Contract Act IX of 1872, Statute of Frauds see Contract 277 ; 
27’) \ Contract 316 ; Interest 538. Guarantee 473; Mutuality 1000% 
Social Agreement 34,35. Stoppage in Transitu 1-257. 

Social and Religious Customs tee Stridhan see Benami 99. 

Agreemeut 35. Sab-eontraot see Partnership 1020. 

Solehnamah 1253 ; see Construction Subrogation see Surety 1259. 

0 ?®?; , OJt . _ . ' ,, h Substitution see Debt 427 ; Lieu 581 

Solicitor 1251 ; see Director 448. Suit, Fresh see Hypothecation 475. 
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A 


GENERAL 


DIGEST 


OF THE 

* 

CIVIL RULINGS AND DECISIONS OF HER MAJESTY'S 
PRIVY COUNCIL AND OF THE HIGH COURTS. ' 

IN INDIA. 


LAW OF CONTRACT. 

A. 


ACQUIESCENCE. 

1. Before a man can beheld to have given by his conduct an implied 
assent to a transaction, especially one which operates as a conveyance of 
a valuable estate, it must be shown that lie was fully aware of what ttye 
transaction was, and what effect it would have Upon his interests at 
the time he so conducted himself as to indicate assent. 22 W. 1L 341. 

ACCOUNT. 

2. A member of an ordinary partnership dissoluble at will cannot, ex- 
cept under special circumstances, seek an account without praying a dis- 
solution. 2M. H. R. 28. . 

3. Where a defendant refused to render accounts, and there urns 
evidence of spoliation of the Banking Books, the Court charged him with 
the principal sum for which he was accountable, witli interest at 12 per 
cent, per mensem in lieu of the profits ho failed to account for. 10 M. 
I. A. 491. 

ACCOUNT (Adjustment of;. 

4. An adjustment of accounts mav bo proved by oral evidence. 1 M. 
H. B. 183. 

A CCOUNT (Settled!. 

5. Principles which regulate a Court of Equity in opening stated and 

settled accounts. , , 
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act ix or 1 872 ss. t akd 27. 


P. IV. 



Accounts of long standing and great complication of a mercantile firm 
at Calcutta one of the partners of whom afterwards acted ns agent in 
England, involving charges for agency and partnership transactions, were 
mutually agreed to be investigated and closed. After long negotiations 
and discussion respecting some of the charges, an agreement was come to, 
the parties agreeing to strike the general balance at a given sum, reserv- 
ing one of the aCcoufhfc, amounting tb a Considerable sum, for 
future investigation. This reserved item was subsequently settled by 
the acceptance of a Bill of exchange for a lessor amount, as such re- 
served item, if opened, would have disarranged the settled general ac- 
count. * The Bill of exchange was dishonoured, and an action brought 
to recover the amount. A bill was then filed for an injunction, for the 
can eel me lit of the Bill of exchange, and that the account* so settled 
might be opened. The Supreme Court at Calcutta held, that the re- 
served item being left open, was evidence that the account was not 
finally closed, and decreed the accounts to be opoued, referring the cause 
to the Master. 


Upon appeal, held by the Judicial Committee (reversing such decree 
and dismissing t}ie bill, with costs) that the transaction amounted to an 
adjustment of the general accounts between the parties, subject to the 
reserved item which was ultimately settled, and that the accounts so 
settled and closed could not, iu the absence of fraud, be re-opened. 5 
M. I. A. 372. 


b\ Where two parties having dealings think it necessary to inspect 
the state of accounts between them, and the debtor inspects the books 
of the creditor and signs them in acknowledgment of wlmt is due from 
him, fie may be sued on such settlement of account without a bond exe- 
cuted ou stamp paper. 19 W. 11. 246. 

ACOOyWT (Stated *. 

7. An entry, of an account stated, made by a debtor in his creditor’s 
books, is not a contract in writing withiu the meaning of Act JX of 1871 
section 21. 10 B. H. K. 375. 

Apr XIV OF 1840. 

8. Act XIV of 1840 does not apply to contracts between Hindns. 1 

H. R. 9 . 

ACT IX OF 1873 88. 1 & 27. 

9. The Statute 21 Geo. Ill, c. 70, which applied to the Supreme 
Court, and gave to Hindus the right to have matters of contract decided 
by their own laws, became, if its provisions apply to the High Court, 
part of the law of that Court not by virtue of the Statute itself, but by 

J irtue of the Charter, which was subject to alteration by the Governor 
xeueral in Council ; and having ceasea to have any operation as an Act, 
it was unnecessary to repeal it expressly by the Contract Act ( IX of 
1872 ). 

That 4<i i§ applicable to Hindus residing in Calcutta; therefore, 
where the plaintiff (a Hiudu ) agreed with the defendants, also Hindus, 
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that H* woifl4 cGnsfi tci carry ott Wi« brisihes* in tf c6rt*m Uonltiy in 
Calcutta, in consideration rif receiving from then* a» specified Sum, it was 
held in a suit toenfore the contract tliafc such , an agreement was void 
under section 27 of the Contract Act. The words 44 not consistent with 
the provisions of this Act n in section 1 of the Contract Act apply to 
44 any usage or custom of trade u or auy incident of any {contraot 99 • 
14B.L. It. 70. 

ACT tX OF 1072 a 108. 

10. The possession which is meant by the first part of Exception I 
section 108 of the Indian Contract Act, 1872, is a possession which i£ 
unqualified and not to be restricted otherwise than by the owner giving 
instructions to the person who lias it. 

It is tho kind of possession which a factor or agent has, where the 
owner of the goods, although he has parted with the possession, nifty 
give instructions to the person in possession wlmt to do with the goods* 
It is such possession as an owner lias ; and in suph a case the person sel- 
ling contrary to his instructions, gives a title to a buyer acting in 
good faith. The Exception does not apply where there is a qualified pos- 
session, such as a hirer of goods lias, or where the possession is fora spe- 
cific purpose, in which case the owner has no right to give instructions* 
20 W. K. 407. 

ACT (Disputing Validity of One's own). 

11. An act done by a party with the view of defeating a claim made 
against him does not estop hirn from disputing afterwards tho validity 
of that act. 24 W. It. 392. 

ACTS (Of Government Officials). 

12. Where, by a decree of the Special Commissioner** Court, esta- 
blished under Act IX of li*5j, a decree was made directing property to 
be made over to a claimant, the proceedings of official* making over that 
property were, when followed by a suit against Government to obtain 
possession of a portion of that property, in which suit the Government 
raised no question as to the property of the decree, or of the making 
over oHIie bulk of the property nuder it: Held, to bind the Government 
as to the right of the decree-holder to the property. 5 B. L. It. P. C. 312. 

ADVOCATE AND CLIENT. 

/ 

1 3. A barrister enrolled as an Advocate of the High Court is incapa- 
citated from making a contract of hiring as an Advocate, and cannot main- 
tain a suit for the recovery of his fees. 3 N. W. P. 83. 

14. Taking.it that the rule of E.iglish law, that the relation of Cotm- 
sel or Advocate and Client creates the mutual incapacity to make a bind* 
ing contract of hiring and service eitlier express or intuited, gov»flms the 
relations of Advocate and Client generally in this country, there most 
be the relation of Advocate and Client to give rise to the incapacity, 

the incapacity is strictly confined to c attracts relating to service AS 
Advocate in litigation and matters ancillary to spell service. 
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: TWedegreeof Bamsterris but one of the qhalificationsfor' admission 
md enrolment as air Advocate of the High Court. 

'Wltere the defendant, a Barrister who was not admitted an Advocate 
Of the High Court, ot 4 specially authorised to plead in the Session Court, 
accepted a vafeilutnamah from the plaintiff to defend him upon a charge 
pending in the Session Court, and the defendant failed to appear on the 
day to which the trial of the plaintiff was adjourned, and the plaintiff 
sued the defendant to recover the amount of tlio fee paid *HeJd that 
the suit was maintainable. 4 M. U. It. 244. 

S / . : ; < ' * 

AGENT * (Gratuitous). 


> * 15. A gratuitous agent is liable for any loss sustained by his princi- 
pal through the gross negligence of the agent. What is gross negli- 
gence is a question on the facts of each particular case. 2 M. H. 
R. 449. 


;GENT f Mercantile ). 

1G. A special autliority is required to empower a mercantile agent to 
draw or endorse bills and notes, but the authority may be implied from 
circumstances. 7 M. li. It. 309. 


AGENT (Of Government). 

17. An agent on the part of Government { an Officer of the Public 
Works Department as iu this case) cannot bind the Government 
with a Oontrncb made by him in excess of his authority. Nor can any 
payment made by the Officer who 1ms so exceeded his authority iu ma- 
king the contract, make that contract binding. 17 W. It. 498. 

AGENT (Of Insolvent Debtor’s Estate). 

18; A suit for recovery of moneys due by an agent of the Official 
Assignee of an Insolvent Debtor's Estate, and for delivery of certain 
papers and documents belonging to such Insolvent Estate, will lie 
against the legal representative of such agent after his decease, and 
the right of action will not expire on his death. 2 N. W. P. 103. 

19. Agents who have collected money on account of an Insolvent 
Estate are severally bound to prove to the assignee or his representa- 
tive that the expenditure of the several amounts charged in their ac- 
counts has been actually and properly made, and the onus proband i rests 
on such agents. 

It is incumbent on such agents to offer proof in support of all the 
items in their accounts which are impugned, and the property, or the 
actual expenditure, of such items should form the subject matter of issues 
properly framed. 2 N. W. P. 104. 

AGREEMENT. 

20. If a plaintiff sues upon an ilerar , he is not entitled to a 
deem contrary to its terms. Thus, if the ikrar makes each of se- 


3ec Principal and Agent. 
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vend shaven severally liable! all the co -sharer* cannot tah made jointly 
liable* 7W. R. J57. 

21. An ikramamcth executed between plaintiffs and defendants, by 
which plaintiffs undertook to satisfy any claims to uiesne profits that 
might be advanced by the parties aispossesed was held to be no pro- 
tection to defendants iu the case of parties dispossessed by plaintiffs. 
17 W. R. 22d, 

22. When an agreement provides that nn act is to be done by one 
of the parties within a limited time, and the party fails to per- 
form the act within such time, if the other party elects, notwithstanding! 
to take the benefit of the contract, the latter must perform his part 
of it; and though exact and literal performance of the original stipu- 
lation has become impossible, the terms of the contract must be car* 
ried out as nearly as possible. Id W. R. 3G0. 

23. An agreement entered into by two brothers, who never were 
constituted by Hindu law members of an undivided family, provided 
for the mode in which self -acquired property to a moiety of which 
they were each entitled should be managed during their lives, for the 
right of survivorship, and for its descent upon the death of the survi- 
vor. One clause of the agreement, literally translated, was in these 
words : — “ To the married wives of both of us if there is not male off- 
spring in the event of there being sons not born in wedlock must 
dovide into equal shares for their own benefit”. Upon the construc- 
tion of this clauso, held that the estate was to be equally divided 
amongst the wives and the sous born iu concubinage. 2 M. Ii. 
It. 3G0. 

24. Where there was a written agreement between ttie 1st defen- 
dant's father and the Collector, in which the first defendant's father 
undertook to pay a certain rent u for ever, ” but these general words 
were qualified by the words that he is to pay the rent " as long as the 
village remains iu his possession,” and the document did not contain 
any express agreement or undertaking on the part of the Collector : — 
Held, that the enjoyment of the laud by the first defendant's father at 
a certain rent for as long as he retained possession of it was ample con- 
sideration and motive for his agreement to pay the rent, and that it was 
not necessary, in order to preveut the consideration and motive for his 
agreement from being wholly defeated, to imply on the part of the 
Collector an agreement that lie should hold the land for over at that rent 

3 M. H. It. 10G. 

25. Where the proprietors of a mehal had agreed with an ijaradar, 
that, in the event of their granting a put nee to any body, he should have 
the refusal, and notwithstanding their agreement gave a putnee to an- 
other ijaradar : Held, that the latter having been no party to the sti- 
pulation, was not bound thereby, and that the putnee granted to him 
cannot be set aside. 10 W. R. 254. 

> 1 

2G. Where a document, although blank when signed and put into the 
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hands alrme^f fr w r htrn parttea, i* afterward* fiFTedup by tiro o6nsbnt of 
those parties with words which have already been agreed ti(x>n by them 
and, lmve in consequence of such consent been already drafted, the 
signature to the fair copy, although written before the word4 Were tilled 
in, is just ns binding as if it was attached to the document after the words 
had been written down in it. 11 W. tt. 217. 

• K . • * ' 

* * * # # , • 

27. Plaintiff, who was a broker, agreed to give np nn admitted claim 

to brokerage on 2,000 Corahs previously disposed of, in* consideration of 
defendant, .who was a commission agent for different kinds of goods, 
employing him to sell a like quantity of other Corahs and all his other 
goods for the future, employing plaintiff alone as his broker for the sale 
of his goods. It was also agreed that if defendant did not sell the second 
batch of Corahs through plaintiff, the brokerage on the whole Would be 
payable by defendant. 

Held that the agreement was not void either as being in restraint of 
trade or for Uncertainty. 23 W. It. 146. 

* 

28. Where the plaintiff, a native artist, agreed to supply and the 
defendants agreed to purchase pictures as ordered from time to time, 
subject to the approval of each picture by the defendants, the prices to 
be fixed on delivery and acceptance : — Held that a distinct contract 
become completo in respect of the pictures as they were from time to 
time delivered and approved of, at the price then fixed, anti that the 

.case came within clause 9 of section I of the Limitation Act XIV of 
1859, and not within clause 8 nor clause 2 of the same section. 2 
M*. H. K. G. 

29. Certain property was handed over by a judgment-debtor to the 
decree-holder for the purpose of satisfying the decree, and an arrange- 
ment was between thorn under which it was stipulated that if, within a 
given interval, there should hereafter be found to be a defect in the 
title of the judgment-debtor, and the decree-holder should be dispossess- 
ed, then, whatever the unrealized jKirtion of the amount of the decree, 
the decree-holder should be at liberty to realize it by execution of the 
decree. Held, that the reasonable construction to be put upon this agree- 
ment was that, if there appeared to be a defect of title to any proiion of 
the property handed over, and the decree-holder should be dispossessed 
of it by reason of such defect, then the transaction, was to bp put an eud 
to, aud he was to revert to his original right. 18 W. B. 497. 

30. In one character the defendants claimed the whole 1 6 annas of 
certain churs as former proprietors ; in nnotlier, as arrears of a small 
share of another hostile estate. In the former character they entered 
into an agreement with the plaintiff that, if he, at his own expense and 
trouble, obtained a settlement of the churs for them, they would assign, . 
a 4 annas share of them to him. 

After some time the Revenue Authorities finally decided against the 
defendant's claim in the former character, but made a settlement with 
them in the latter capacity. Plaintiff now sues for his share 
under the agreement. * Held tlmt as the basiB of that agreement was the 
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establishment of the •« first right, and aa dial fight had ‘ failed, the. plaintiff 
was not eu titled to take from the defendants a ny thing of that which 
they/ held in virtue of their ; second , right. 6 W. R. ; MW. ; ; ? 


31. Plaintiff’s father and defandent entered into an agreement in 
1850, by which the former delivered over certain land* to the latter hi 
consideration of his ^promises ,to perform certain services* Plaintiff 
brought this suit for restoration of the land, alleging that defendant, had 
failed to perform the services. Defendant denied failure to perform and 
pleaded that the contract was not revocable : Held in Special, Aappeal, 
reversing the decisions of the, Lower Courts, that the question was 
whether there was in this case the offer of one performance for the 
other, and whether the continuous performance of the services on the 
one side was the pre-supposition of the continuous existence of the gift 
on the other, or whether there was a mere gift with a charge upon it, 
the primary intent being to give. That this was a question of construc- 
tion, and that, in the present case, taking the agreement and counter- 
part together, there was clearly n covenant for the hereditary enjoyment 
of the land, to be exchanged for au hereditary performance of the ser- 
vices. 7 M. II. R. 107. 


32. K. being in urgent want of money entered into an agreement m 
writing with N., acting as the agent of F.. for an advance of Us. 19,000, 
The agreement recited that N had undertaken to procure this amount 
from F., on his return, he being then absent from the place where the 
agreement, was executed, and K. promised, in consideration of the loan, 
to grant N. a lease of his Zemindary, and it was provided that K. should 
on F/s arrival, execute a regular deed. N. could only accommodate K. 
with a part of the proposed loan, and as the matter was urgent, and F.’s 
return was expected to be within a few days, it was verbally agreed, that 
the remaining portion of the loan should be advanced within eight days. 
F. did not return till 19 days after, when he was willing to make the 
advance required ; but iu the interim, and after 15 days from the d*t** 
of the agreement, K., from pressure for money had been obliged to get 
the advance from another party, and had, thereupon, granted him ft 
lease of his Zemindar y. N. then brought a suit for specific performance 
of the agreement. He afterwards died, when his heir assigned N/s 
interest under the agreement to F., who thereupon brought an action 
Against K. for breach of contract. The Civil Court awarded damages 
for the breach, but, upou appeal, the 8 udder Court dismissed the suit, 
on the ground that the assignment by N/s heir to F. was void for 
champerty. 

Held : that as N. was only the agent of F., the party really interested 
in tho performance of the agreement, the assignment by bis heir o* his 
interest under the agreement, for the purpose of enabling F. to bring 
the suit, was not champerty or maintenance, as it was wholly 
unnecessary, as F. was suiug in respect of his own interest for a breach 
of contract. 

Held further, that as the agreement to grant the lease was incomplete 
in itself, and conditional upon the advance by F. within 8 days, a delay 
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ollfHlaysin th« oi«ttBtetances bf the watitijfmonej by K to meet his 
proKsing; demands, was an unreasonable delay, which defeated the object 
of the loan, • and avoided the agreement to fmmt the leaeei &M. I; A. 
170, 171; 3 W.R.P. C. 33. 

* 4 * - » , * *«. •» ,l# , «• t x * V f * 

AOBBBMENT f Illegal). 

* < * 

S3, The plaint?#, under threat of a criminal prosecution for the offence 
of criminal trespass, executed an agreement in writing which conferred 
certain rights oil the defendant. There was no foundation for the 
charge made by the defendant. In a suit to set aside the agreement. 
Held that the plaintiff was entitled to maiutaiu the suit. 7 M. H. 
K. 378. 


AGREEMENT (Social). 

34. An agreement to remain for ever in a particular community 
cannot be enforced by .a suit in Court. 10 W. R. 349. 

35. An agreement between members of different somajos to have so- 
cial intercourse with each other and to inter-marry, is not opposed to 
public policy, but rather in accordance therewith. 22 W. R. 517. 

AGREEMENT (To avoid Litigation ). 

3G. A mutual agreement to avoid further litigation is not an agree- 
ment void of consideration. 5 B. II. R. A. J, 75. 

AGREEMENT (To Compromise). 

37. Where a contract for sowing indigo was entered into, and ad- 
vances made in part performance of an agreement of compromise bet- 
ween the parties to a suit for enhancement of rent : — Held that the 
non-completion of the agreement of compromise did not exonerate the 
defendant from performing his part of the contract for Bowing indigo. 
10W. R. 420. 

38. By deeds of farigh-kutli ( release ) and ihrar-nama ( acknowledg- 
ment) entered into by parties to a suit then pending, a compromise was 
agreed upon in consideration of Rs. 2,000, to be paid by the defendants 
to the plaintiff, the plaintiff undertaking to execute and deliver in to the 
the Court, a deed of razi-nama ; which the plaintiff afterwards refused to 
execute : Held by the Judicial Committee of the Privy Council, affirm- 
ing the Sudder Court's decree, that the deeds of fariyh-kutti and 
ilerar-nama constituted a binding obligation on the plaintiff, and that he 
could not avoid the compromise, by refusing to execute and enter up the 
razi-nama. 

The plaintiff instituted the suit, in forma pauperis, and by the terms of 
the deed of compromise, the defendants undertook to pay the costs, 
upon his entering up the razi-nama. The Courts iu India sustained the 
compromise, and decreed the plaintiff to pay, out of the consideration- 
money to be received by him, the costs incurred subsequent to the deeds 
pf compromise. Such decree affirmed ou appeal. 4 M. I. A. 1 14. 
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AGREEMENT (TO COHPROMI8K). 

39. A. sued B., a debtor of Ins intestate, upon a bond debt, and 
obtained a decree against him for the amount. B. appealed from this 
decree to the S tulder Court. By a deed of arrangement entered into by 
A. and C., after the commencement of the suit, C. became entitled to a 
six-anna share of the debt. Pending the appeal to the Sndder Court, A. 
entered into a compromise with B., postponing the payment of the 
amount recovered by the decree, for three years, and foregoing altogether 
interest upon the principal. This was done without the privity or con- 
sent of C. B. failed to pay the amount within the stipulated time, ami 
proceedings were taken by A. against him, but he had not realized the 
amount of the decree. In a suit by 0. against A. to make him charge- 
able for the six-anna share in the decree, the Sadder Court held that A. 
was chargeable to C. for such share, with interest. 

Upon appeal, such decree reversed ; the Judicial Committee holding 
that A. must be treated as a trustee for C., and that in the absence of 
fraud upon the cestui qae trust in executing the compromise, or that 
it was not beneficial for ail parties, he was responsible only to C. for 
such amount of the debt as had been recovered, or without his wilful de- 
fault might have been recovered. 4 M. I. A. 452. 

40. Pending the execution of decrees in suits between A, lessee 
and B, uuder-lessee, for the balance of rent, C purchased B’s iuterest 
in the under-lease. For the protection of the property suits were then 
brought by C against A. An I/crarnanmh, or agreement, was afterwards 
entered into by A and C, to put an end to the litigation. This agree- 
ment recited that C, was indebted to A in a certain sum which C agreed 
to pay, upon a remission by A, of part of his claim, by two instalments 
at specified dates ; and the agreement then provided that, if default was 
made by C in paying the instalments then that the remitted money 
was to be held due to A. by C, and secured upon certain property com- 
prised in the underlease, as well ns by making C himself liable. No 
place was specified, nor was there any custom established by the evi- 
dence, where tho money was to be paid. The instalments were paid, 
but not until some time after the days specified in the agreement. 
Tho money had been tendered to A's mookhtar, but refused by him 
from the fact of A, being absent, and also on the ground that interest 
was not tendered. A afterwards brought an action against B arid C to 
recover the sum remitted by the Ikramamah , on the ground that by the 
conditions of that agreement, tho instalments should have been punctu- 
ally paid upon the specified days, which had not been done, nor had any 
legal tender been made. Held by the Judicial Committee (affirming tho 
decree of tho Sndder Devvany Adawlut.), (!) that although A had agreed 
to remit part of his demand on condition of receiving payment on spe- 
cified days, or in default that the remitted sum was to be paid, yet that 
there was nothing in the agreement which made the payment of tho 
instalments on the days fixed tho essence of the contract, and that tho 
Judicial Committee would not apply the technicalities of the English 
law with respect to breach of contracts to such an agreement, (2) that 
the penalty could not be enforced, as there was a bona fide endea- 
vour to pay the money on the specified days, and (3) that the agree- 
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ment was substantially performed by the payments, and tlmt a strict 
legal tender wa$ not necessary. 8 M. I. A. 239, 240 ; 2 W. R. P. 

AGREEMENT (To execute Conveyance). 

41. Where a party borrowing money gave the lender an Herat agree- 
ing to execute a conveyance of certain landed property : Hold tlmt the 
instrument was in substance an agreement the registration of which was 
optional, and which might be given in evidence in a suit for specific per- 
formance of the agreement to execute the conveyance for which it stipu- 
lates. 15 W. R. 355. 

AGREEMENT (To officiate as Patil). 

42. An agreeinont between two members of a patil family that they 
are to officiate in turns is not illegal as being opposed to public policy. 
The Court will not however compel the actual patil to vacate office un- 
der such an agreement as long as his appointment under Act XI of 1843 
is unrevoked. 6 B. H. K. A. J. 243. 

AGREEMENT (To Transfer). 

43. Where it was agreed between A and B that in consider'd ion of 
certain proceedings to be instituted jointly by A and B. and payments 
to be made by B. for the recovery of certain property claimed by A, 
against C, A. would moke over the half of the property recovered to B ; 
but A, contrary to the terms of the agreement, without the consent of B, 
compromised his claim with 0, and obtained possession, — Held, the agree- 
ment did not operate as a transfer of the property to B, slio could not 
sue to eject A. 

Sumhle.— B*s proper remedy was a suit for specific performance or for 
damages for breach of the coutract, to support which it would have been 
necessary to allege performance of her part of the contract, or at least 
readiness and williuguess to perform, but prevention by A. 15 B. L. R. 
P. C. 36. 

AGREEMENT (Verbal). 

44. When a plaintiff attempts to enforce as a contract of loan bind- 
ing upon the defendant immediately upon its execution an instrument 
which he verbally agreed at the time should not so operate, and for 
which the defendant received no consideration, the latter may g*ve evi- 
dence of the verbal agreement. 1 M. H. R. 457. 

ASSIGNEE. 

An assignee of property is not entitled to recover against his 
signor on the footing of a champertous contract. 22 W. R. * or 

46. An assignee of property whose assignor was not in possession 
when the assignment was made, can only recover even from the hands 
of third persons, upon showing that he would have a right to enforce 
specific performance of his contract against his assignor if the property 
were come back to the hands of the assignor. 22 W. R. 5o5. 
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ASSIGNMENT (of INDIGO FACTORY). 

ASSIGNMENT [By Dabtor of Property to Truateea] 

47. A Ixmajide Assignment by a debtor ot his fehtire property to 
tmstees for the benefit of his creditors divests him of Any interest which 
can be the subject of attachment subsequently issued iu execution of 
a decree against such debtor, until the trusts of the deed of assignment 
have been carried out. 1 B. II. R. 233, 

ASSIGNMENT (By Debtor in favour of one Creditor over others)* 

48. It is not illegal for a debtor to execute a security, or make an 
assignment in favour of one creditor over others. The provisions of the 
bankrupt laws, made to promote the equal distribution of the traders 
assets among all his creditors, are not in force in these provinces. 1 N. 
W. R. 


ASSIGNMENT (By Hindu woman without Consideration). 

49. A Hindu woman signed a deed giving away, her whole property 
which was considerable. There was no consideration for the deed, and 
it was executed by the woman when surrounded by the friends of the 
person in whose favour the gift was made, and without her having any 
proper or independent advice. She subsequently refused to carry out 
her gift. The Court declined to enforce the deed, and set it aside as 
improperly obtained. 5 W. R. 240. 

ASSIGNMENT ( Of Contract ). 

50. According to Hindu law not only is the beneficial interest in the 
subject matter of the contract but the contract itself is assignable. 

The assignee therefore may sue iu his or her own name. This doctrine 
is applicable to suits brought iu the Madras Small Cause Court. 4 
M. H. It. 17C. 

ASSIGNMENT (Of Debt ). 

51 . Defendant assigned a'debt due to him by certain parties, to plain- 
tiff.' Plaintiff accepted the assignment and gave defendant a release 
from. the amount of the debt assigned to him: Hold that plaintiff the 
assignee could have no action against defendant the assignor. 5 W. 

R. 171. 

ASSIGNMENT [ Of Equity of Redemption ]. 

52. The question whether an assignment of an equity of redemption 
admitted by the assignor, was made for a valuable consideration or not, 
is no material in determining the rights of the assignee against a party 
who holds adversely to the assignor. 10 B. H. R. 491. 

ASSIGNMENT ( Of Indigo Factory). 

53. A., by deed duly registered, assigned his interest in an Indigo 
Factory to B. In the deed was a recital that it had been agreed that B. 
should take over the hnm powna account of t.lio Factory as the same 
stood on the 3 ) tli Septeml>er I J"5 >. C. sued A. and B. jointly to recover 
rent iu respect of lands which had been occupied under a lease from 
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which was due on the 30th September 1 85d. B. mised the defence that 
the debt was not included in a schedule dated the 30th Sep- 
tember 1F5G signed by A., and which he alleged lmd been furnish - 
cd to him by A. as containing a list of tlie liabilities of the 
factory. Held, if a trader or other person in this country as- 
signs his stock-in-trade and effects to another, and such other person 
enteis into a contract with tlie .first to pay the debts of the concern, or 
a certain portion of such debts, the contract and * assignment create a 
liability to the creditors in whose favor such contract is made, which 
they may enforce by suit ; nor is the creditor hound to elect between his 
original debtor ahd the assignee, but he may join them as co-defendants 
in the same suit. 

Held also per I’eacockC. J., and Norman and Kemp J. J. ( dissen- 
tientibus Steer and So ton Karr, J. J.,) the case must be remanded to 
tlie lower Court to try what was tlie agreement between A. and B., as 
to B. taking over tlie dmn pawna account of tlie factory, whether tlie 
schedule was au essential part of tlie contract or not. B. L. K. S. V. 
F. B. 54. 

ASSIGNMENT ( Of Common Money-Bond .>. 

54. The obligor’s consent is not necessary to tlie assignment of a 
common money-bond. 1 M. II. It. 139. 

55. The obligee of a common money -bond of which a bona fulc valid 
assignment has been made, is not liable to be made a defendant in a suit 
l>y his assignee to enforce payment of the bond and to a decree against 
liiinso.’f jointly with tlie obligor. x 3 M. II. R. 140. 

ASSIGNMENT ( Of Rent). 

50. The defendant, in satisfaction of his debt, gave tlie plaintiff bills 
on his ryots in the nature of assignment of the routs due by them to him, 
and the ryots accepted the bills. Held that, on the failure of tlie ryots 
to pay, the plaintiff was bound to give the defendant notice of such non- 
payment within a reasonable time, instead of bringing his suit 1 1 years 
after the money was borrowed, and eight years after tlie acceptors of the 
bills failed to pay. 5 W. U. 231, 

57. The obligee of a bond for Rs. 7,000 gave tho obligor an assign- 
ment of Its. 5, 319 on account of rent due to tlie latter by the former, 
and tho question in Special Appeal being whether the item of Its. il5() 
paid on account of Government revenue had been twice credited as al- 
leged by the obligor ( appellant ), the Court held that it had only once 
been credited. 

The respondent on cross^appeal claimed in treat on the Rs. 350 for 6 
years and 8 months at 12 per cent per annum, on the strength of a stipula- 
tion iu the bond that, from a certain date, interest should accrue on the 
principal ; but tlie Court dis-allowed the claim, on the ground that pay- 
ment of intei’est. on the item paid as Government revenue was neither 
expressly stipulatedjior contemplated by the parties, and because it was 
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open to the respondent to take measures to realize the sum so paid in- 
stead of lotting it lie over and double itself by interest. 17 W. It, 71. 

Aleut money toB. on bonds, payment of which was secured by 
assignment of the rents of B’s estate. A instead of liquidating the bonds 
from the collections of the estate assigned, brought a suit on the bonds 
and obtained a decree. B now sues for a refund of the collections made 
and not appropriated to the payment of the bonds. Held that such a 
suit was not one for rent, and must be tried in the Civil Court. 8 W. 

. 128. 

ASSIGNMENT ( Of Salary ). 

59. An assignment by a Puisne Judge of the Supreme Court at il fa- 
<lm*, of the sum “ equal to the amount of six months salary,” directed 
by tho G Geo. IV\ c. h5, to be paid to the “ legal personal represen- 
tatives” of such Judge, in case he shall die, in and after six months* 
possession ot office, is a valid assignment, being a vested contingent 
interest in such Judge : ami not being payable during the lifetime of 
the Judge, is not an assignment of salary, within the 5 and G Edw. 111., 
c. IG, and 49 Goo. III.,c. I2G, and, therefore, contrary to public policy. 
3 M. I* A. 435. 

ATTORNEY AND CLIENT. 

GO. D, an attorney, who had a lien against C for costs on the title 
deeds of certain property belonging to C, for whom he had been acting 
in negociations for the sale of the property, delivered the deeds at the 
reqnestof C to M, who was acting as attorney for J, an intending pur- 
chaser M, on obtaining the deeds, signed a receipt for them, by which 
lie undertook to “ return them on demand without claiming any lien for 
costs or otherwise.” D. subsequently ceased to act for C in the matter 
of the sale of the property, of which J became the purchaser. The title 
deeds remained with M. Held that D was entitled to have re-delivery 
of the deeds to him from M, even independently of the express contract 
to return them. He did not give up possession of them to C by deli- 
vering them to though that was done at C's request. *15 B. L. K. 





BAILEE [For Hire]. 

Gl. Goods conveyed by tho Government bullock-train are not en r 
trusted to the Post Office for conveyance within the meaning of Act XIV 
of 1 8GG. 

In respect of the Government bullock-train, Government must be re- 
garded as an ordinary bailee for hire, and not as a common carrier 

As such bailee, apart from any special condition limiting its liability, 
it is bound to take ordinary care of goods entrusted to it for conveyance, 
and if goods are stolen through the negligence of its servants, it is liable 
to make good the loss to the consignor. 
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But it may, as may any other bailee for hire, limit its liability by 
conditions, provided those conditions are not repuguant to public po- 
licy or positive law. 

f A condition that it will not be responsible for loss occasined by the 
negligence of its servants is certainly not repugnant to positive law* 
nor a condition repugnant to public policy. 3 N. YY. P. 195. 

BAILMENT. 

62. The general principles of the law of bailment are applicable in 
the Mofnssil, and they are substantially the same as those which prevail 
under English law. 17 W. It. 90. 

BANKING. 

03. The law of merchants is not applicable to banking transactions in 
the Mofussil. 13 W. R. 420. 

BANKRUPTCY. 

G4. The principle that one creditor shall not take a part of the fund 
which otherwise would have been available for the payment of all the 
creditors, and at the Harne time be allowed to come in pari passu with the 
other creditors, for satisfaction out of the remainder of that fund, does 
not apply, where that creditor obtains by his diligence something which 
did not, and could not, form a part of that fund. 

Tire Orphon Chamber of batavia, being the executors of a foreign cre- 

* ditor in the island of java , by their agent in Calcutta, proved the 
amount of their whole debt against the estate of A. B., who had been do- 
dared insolvent under the Indian Insolvent Act. IX Geo. IY, c. 73, imd 
after making such proof, and receiving the dividends upon the wboJe 
debt, instituted a suit in the island of java, Ur recover a plantation or 
estate there, held by one of the insolvents as trustee for the firm of A. 
B., and C. D., in equal shares ; to which suit, the assignees of the insol- 
vent appeared as defendants, but judgment was given in favor of ibe 
creditor, and for the sale of the estate for his benefit ; the proceeds of 
which amounted to three-fifths of his whole debt. The assignees ©f A. 
B., filed a bill on the equity side of the Supreme Court at Calcutta, 
against the agent of the foreign creditor, resident within the jurisdiction 
praying that the dividends might be refunded, and that the defendants 
might be restrained by injection from receiving any further dividends, 
until all the other creditors were put on an equal footing with the cre- 
ditor at java, the defendant demurred, and obtaineand judgment against 
the assignees. Held, on Appeal, by the Judicial Committee, that the estate 
in java, not passing to the assignees under the assignment, did not form 
any part of the fund that was available for the benefit of the general 
creditors, and that the creditor was therefore not bound to refund the 
dividends, nor ought to be prevented from receiving any future divi- 
dends, provided he did not receive more than 20 s. iu the pound upon 
liis whole debt. 

But the bill haviug stated that the creditor had also instituted proceed- 
ings against certain debtors of the insolvents at Bencoolen : Held that 
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the Assignees were entitled, under the prayer for general relief, to au 
iajuctiou to stay the receipt of further dividends until the proceedings at 
Beucooleu where abandoned. 2M. i. A. 358. 

C5. Palmer and Co. having borrowed a large sum of the Bank of 
Bengal, deposited Company's paper with the bank to a greater amount 
as a collateral security, accompanied with a written agreement, autho- 
rizing the b ink, in default of repayment of the loan by a given day, "to sell 
the Company’s paper for the reimbursement of the bank, rendering to 
Palmer and Co. any surplus". Before default was made in the re- 
payment of the loan, Palmer and Co. were declared insolvent, under tho 
Indian Insolvent Act, IX Geo. IV, c 73, by the thirty-sixth section of 
which it was declared, that where there had been mutual credit given by 
the insolvents and any other person, one debt or demand might be set off 
against the other; and that all such debts as might be proved under a com- 
mission of bankruptcy in England, might Be proved in the same man- 
ner under the Indian Insolvent Act. At the time of the adjudication 
of insolvency, the bank were also holders of two promissory notes of 
Palmer and Co., which they had discounted for them before the tran- 
saction of the loan,, and the agreement as to the deposit of the Com- 
pany’s paper. The time for repayment of the loan having expired, the 
bank sold the Company's paper, the proceeds of which, after satisfy- 
ing the principal and interest dn^ on the loan, produced a considerable 
surplus. In an action by the assignees of Palmer and Co., against 
the bank, to recover the amount 6f this surplus. Held that the bank 
could nob set off the amount of the two promissory notes, and that 
the case did not come within the clause of mutual credit iu the Bank- 
rupt Act. 1 M. I. A. 87. 

66. Assumpsit by the surviving assignee of a Bankrupt, under an 
English Commission, against a debtor, a native of India, and resident 
within the jurisdiction of the Supreme Court of Calcutta. Plea: That 
the defendant had not undertaken or promised in the manner or form as 
the plaintiff, assignee as aforesaid, had complained against him. Two 
days after issue joined the defendant gave notice that he intended to 
dispute the trading, petitioning creditor’s debt, and bankruptcy. At tho 
trial, copies of the proceedings in the Bankruptcy Court, the Commission, 
Adjudication and Assignment to the plaintiff, and his co-assignee, which 
purported to be certified by the clerk of the Enrolments, and to be under 
the seal of the Court of Bankurpfccy in England, pursuant to the 2nd and 
3rd Will. IV., c. 1 14 S. 9 were given in evidence, but no proof was given 
that these copies were authentic, nor was the seal proved to be that of 
the Court of Bankruptcy in England : A verdict was given for the 
plaiutiff, liberty being reserved for the defendant to move for a non- 
suit. A rule nisi was afterwards granted, and after argument made 
absolute, and the verdict set aside, and judgment of non-suit entered 
forth© defendant, on the grounds that there was no evidence of an 
Act of Bankruptcy, of trading subsequent to the passing of the 6th 
Geo. IV c. 16 and that neither that Act, nor the 2nd & 3rd Will. IV 
c. 114 extended to India; — Held on Appeal affirming the judgment 
of the Court below,— 
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1. That/ the plea bf non*a8*nmp*it pnt the Bankruptcy* and Assign- 
ment at issue sufficiently without any notice. 

2. That the form of the plea •“ Assignee as aforesaid” was not an ‘ad- 
mission of. the plaintiff's title as Assignee of the Bankrupt, but only, 
used in reference to the description the plaintiff had given of himself 
in the declaration. 

3. That the Statutes 6th Geo. IV c. 16 and the 2nd & 3rd Will. IV 
e. 114 made to facilitate the proof of Bankruptcy and Assignment in 
England, did not extend to the Courts in India, and that in those Courts 
such evidence of the Bankruptcy must bo given, as would havo been re- 
quired to prove the fact if no statutory regulations, had been made. 
2 M. I. A. 264. 

BENAMEE. 

67. If it is once established that a transaction is benamee, the mere 
fact that the deeds and proceedings involved bear the benameedar's 
name is of no essential weight on the one side or the other of the ques- 
tion, who is the principal ? 21 W. R. 257. 

< 

68. Held, that a benamee transaction does not create the relation- 
ship of trustee and cestniqne trust between the benameedar and the real 
principals. It would be dangerous to hold that a ben am cedar is a trus- 
tee for the real owner within the meaning of section 2 Act XIV of 1859. 
1 1 W. It. 73. 

» 

69. Even where the object of a benamee transaction is to obtain a 
shield against a creditor, the parties are not precluded from showing that 
it was not intended that the property should pass by the instrument 
creating the benamee, and that in truth it still remained with the person 
who professed to part with it. 21 W. It. 423. 

70. Followes ruling in (21 W. R. 423), in which it was decided that 
parties are not precluded from showing what is the real nature of a tran- 
saction, although it may have been entered into for the purpose of setting 
up against creditors an apparent ownership different from the real 
ownership. 23 W. R. 42. 

71. Claim by father against the execution creditors of his son, on the 
ground that his son held the estate benamee for him, dismissed. 

The Courts look with jealousy on benamee transactions, and require 
from the claimant under such title strict proof, and he can only recover 
on the strength of the case he asserts. 13 M.I.A. 395 ; 14 W.lt.P.C. 14. 

72. Suit by A, to establish his right to execute decrees, against B. 
and another, by attachment and sale of lands in possession of C., B/s 
son, on the ground, that the lands were held by C. benamee, to defeat 
B's creditors. Evidence was given that C. was the real purchaser of 
the property sought to be attached, and not a benamee holder for B. 
Nothing but hearsay evidence wasgivenbyA. that it was a bonatneo 
transaction. Held, by the Judicial Committee, that although there may be 
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with respect to benamee transactions, circumstances which might 
create suspicion and doubt as to the truth of the case, yet that the 
Appellate Court will not decide upon mere* suspicion, but upon legal 
grounds established by evideuce, and that from the evidence in the suit 
a bom fide purchase by C. was established. 14 M. I. A. 234. 

73. B, a Mohomedan married woman, but separated from her hus- 
band, contracted an irregular marriage with V, aud cohabited with 
liim for many years, until her death. V, during the time he so 
cohabited with B, purchased an estate, which was registered in his name 
as the owner. 

Eleven years after the date of the purchase, B and V. being then 
both deceased, a suit was brought by the then Shajada Nusheen to 
recover the estate bought by Y, on the ground, that it was 
purchased by him benamee with moneys which belonged to the iShajada 
Naeheen or lay owner of an Imambarah , or a Superintendent of Maho- 
medan religious establishment, which he assumed to be. Held, upon 
the evideuce (l) that it was not a benamee transaction, as the purchase- 
money was partly V's, aud partly obtained by gifts from B to Y, and (2) 
that it was not from the proceeds of a misappropriation by her as Trustee 
of the Imambarah, as she was lay proprietor, and had power of disposi- 
tion, and, therefore, that the doctrine of resulting trusts did not apply. 
14 M. I. A. 433. 

BENAMEE [Conveyance ]. 

74. In a suit by an heir to recover property which had been trans- 
ferred by a benamee and fictitious conveyance on the part of plaintiff's 
father, where the object was found to have been to defraud creditors. 
Held, that plaintiff could not be permitted to plead the fraud of his father 
from whom he derived his title. 13 W. li. 87. 

75. Where the bona fides of a conveyance is called into question, it is 
not sufficient for the claimant under such conveyance to give formal prooE 
of the transactions involved, amounting simply to what might be expect- 
ed if the transfer were benamee. 1G W. B. 21 1. 

7G. The Lower Court found that, notwithstanding an alleged con- 
veyance and mutation of names, the possession remained with the original 
owner of the estate. Held, that, considering the conveyance was between 
near relations, this was a finding of the conveyance being a mere benamee 
transaction. I W. It. 217. 

BENAMEE ^Holding Land ]. 

77. Although the habit of holding land benamee is prevalent in India, 
such fact does not justify the Court in making every presumption of such 
holding against apparent ownership. 11 M. I. A. 502 ; 8 W. R. P. C. 3. 

BENAMEE (Lease )• 

78. The mere taking a benamee lease, unaccompanied by any other 

•circumstances of suspicion, does not perse constitute fraud. 6 W. 
K. 283, 
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79. „ Suit by A7or unpaid balance due from B on a bond. B pleaded 
that be gave A, a lease iu C*s name! onto! the proceeds of which lease 
A wag to pay himself the stipulated instalment according to the bond. 
Held that it was a neoessary issue in the case whether the lease in C’s 

was really .given for A's benefit. 2 W. R. 40. 

i. 

80. v Where the ostensible lessees stood in the position of wives to 
the alleged beneficial lessees, and it was improbable that three ladies 
( one of whom was in no way connected with, but was a perfect stranger 
to, the other two ) should enter into a transaction involving the pay- 
ment of a bonus amounting to Rs. 12,000 ; and applying the crucial test 
in such cases, viz. the source from Which the consideration -money came, 
and finding that the money had not been supplied by the ostensible 
levees, and looking to the fact that there was no proof beyond the vague 
and unsatisfactory statements of two of the husbands that the ladies 
had any separate fuuds of their own from which they could have paid 
this large bonus, as well as to the very unsatisfactory explanation given 
by the two husbands for not producing their account-books, which would 
have shown at once how and by whom the consideration -money was 
paid, and to the nature of the dealings with the property by the three 
husbands. Held that the case was. bmcunee ; mid that though the 
lessees, had all along received the rent from the ostensible lessees, 
yet when the tenure had passed away by sale in execution of a 
decree to a third party, and the lessor was unable to recover from them 
anv longer, he was entitled in equity to claim the rout from the beneficial 
lessees. 18 W. R. 132. 

RENAMES (Mortgage'. 

81. In a mortgage deed the mortgagee was described as one u M. J. 
B., otherwise B. K. the wife of M./ ; and it recited, that the considera- 
tion-money was advanced by her M. J. B. was not the wife of M., but 
his concubine. In the absence of satisfactory proof that the money 
advanced was M. J. B’s separate property, and upon evidence that the 
consideration-money was really advanced by M. Held, (affirming the 
decrees of the Courts in India ), that the preponderance of the evidence 
was in favour of M., being the person who advanced the money, and that 
tbe transaction was to be considered as benamee ; or in trust for M. as 
mortgagee. 13 M. I. A. 346 : 13 W. R. P. C. 38. 

BENAMEE ( Obligor ). 

82. In a suit upon a bond where defendant pleads that the bond* 
though executed in the names of the plaintiff, was really executed iu 
favor of a third party, if itis found that plaintiff is not the real holder of 
the bond, the suit must be dismissed. 23 W. R. 446. 

BENAMEE ( Plea of). 

83. Where a woman sues to recover money advanced on a bond exe- 
cuted in her name, it is ,open to the obligee to plead that the money 
was not lent by the woman, but that the bond was merely an acknowledg- 
ment of indebtedness from him to her husband. 22 W. R. 414. 



mntnsY (puses***). 



BSNAXB8 («i*haie ). 

84. Benamee purchases in India, not having been declared by law to 
be illegal, must be recognised and have effect given to them hj the 
Courts, except so far as positive enactment stands in the way, and directs 
a contrary Course. There is nothing in section 2G0 of Act VIII of i860, 
either taken by itself, or taken in connection with sections 269 and 2G1 
to 266, from which an inference can be drawn of an intention to pro* 
liibit benamee transactions. 18 W. 11. 157. 

Parties who choose to buy property rn another person’s name, and 
allow that person the opportunity of dealing with it as his own cannot 
be allowed in equity to intervene iu a suit brought by him for the rent 
of such property. 18 W. R. 526. 

86. In cases where the question is whether property bought and 
held in the name of another than the party claimingas the real purchaser, 
is the property of that other or merely bought and held in bis name 
( ben ami ) for the claimant, the criterion is to consider from what source 
the purchase -money came ; the presumption is that a purchase made with 
the money of A. in the name of B. is for the benefit of A ; and where the 
purchase is by a father, whether Mahomedan or Hindu, in the name of 
his son, there is no presumption of an advancement in favor of that 
son. Upon the facts the decision of tho Courts below reversed. 4B. 
L. II. P. C. 1. 

87. In the case of a benamee purchase, the mere nso of the futzee 
name is sufficiently disposed of if the party whose name is used sets up 
no claim, and if there appears to have been long continued possession on 
the part of the person claiming to be the beneficial owner. 14 W. it. 58. 

88. Where property is acquired by a Mahomedan lady, being in a 
state of wedlock, and also by the daughter of such parents, a vory small 
amount of evidence would suffice to dispose of the presumption arising 
from the fact of the title-deeds being with the lady, against the supposi- 
tion of a benamee purchase. 14 W. It. 366. 

89. A suit to recover possession of property which was purchased by 
a vakeel from his client benamee in the name of another, and which was 
never made over to that other, cannot bo maintained iu the name of the 
ostensible purchaser. 10 W. It. 469. 

90. A’s property is sold under a decree to B. a bona fide purchaser, 
who offers to A. to reconvey to him on being repaid the purchase-money : 
Held that if A accepts the proposal, section 260 of the Civil Procedure 
Code does not preclude a contract from arising, 10 B. H. It. 3 

91. The purchase of property in the name of an idol where the par- 
chase-money does not coine from funds appropriated to the use of the idol,, 
is not tantamount to a dedication of the property to the idol ; it may ' 
benamee or merely fictitious transaction. 1 1 W. R. 

92. A purchaser of immovable property sold in execution ol 
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obtained a certificate under section 259 Act VIII of 1859, and ttien in- 
stituted a suit to recover possession. Held, (L. S. Jackson, J., dissent- 
ing) that unless the latter, the defendant in the suit was in possession 
under circumstances which amounted to a transfer to turn of the title 
which the plaintiff derived from the purchase, he was debarred by the 
general provisions of Act VIII of 1859 from pleading that, although 
the plaintiff is the certified purchaser, he did not purchase on his own 
behalf, but merely on behalf of and benamee for the defendant, and 
therefore that the plaintiff is not entitled to recover possession. 11 W. 
K. b\ B.1G. 

93. The ruling of the Full Bench in (11 W. R. F. B. 16,/ that 
a benamee purchaser is debarred from setting up his title in opposition 
to a certified purchaser, was held not to apply in a suit in which the plain- 
tiff was a certified purchaser who had brought at a sale for arrears of re- 
venue under Act I of 18 

It is not a principle of law that the issue to be framed in such cases 
is, — From what source the purchase-money came; though that is an ex- 
cellent criterion ami test for determining the character of the pur- 
chase. 14 W. R. 372. 

Where a purchase of real estate is made by a Hindu in the name 
of one of Ills sons, the presumption of the Hindu law is in favour of its 
being a benamee purchase, and the burthen of proof Hus on the party 
in whose name it was purchased, to prove that lie was solely entitled to 
the legal and beneficial interest in such purchased estate. 

Purchase of a Talook in Bengal by a Hindu in his eldest son’s name, 
the conveyance, though in the English form of lease and re I ease, held to 
be a benamee purchase, and the son in whose name it was purchased de- 
clared to be a trustee for the father ; and the talook part of the father *s 
estate. 0* M. I. A. 

95. As between Hindus oral evidence is admissible to show that 
land nominally purchased for A and conveyed to him by an instrument 
in writing was real ly purchased for A. B. and C. 2 M. It. 2G. (G 
M. I. A. 53 ) followed. 

9G. The principle with respect to benamee purchases between Hindus 
laid down in ( G M. I. A. 53 ) is equally applicable to similar transactions 
between Muhotnedans. 

Lands purchased in the name of a son, held, on the evidence, furzes 
or benamee, in trust for his father, who paid the consideratiou-mouey 
fpr the purchase, and was in possession. 

Se table . — There is no presumption of an advancement, by the name of 
the son being used as purchaser, other than in the case of a stranger be- 
ing used. 13 M. I. A. 232; 13 W. It. P. C. 1. 

97. A husband who puts his wife into the position of being the 
true owner of an estate, and allows her to deal with the world as the 
true owner, deprives himself of the right to set up, or rely on, his bena- 
o title. 24 W. It. 79. 
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98. In a suit to recover possession of property which was pnrclms- 
ed by one party in the name of another, the real purchaser ought, by 
the role of Courts of Equity to be a co-plain tiff. Where this k not the 
case, a decree obtained by the plaintiff may be reversed on appeal as 
the real purchaser not having been a party would not be bound by 
such decree. 19 W. R. F. B. 434. 

99. Construction of Act I of 1845 sections 20 and 21 ; — Held, not 
to raise a presumption of law against a benamee purchase by a Hindu 
Widow in trust for her husband. 

A hibbanamali (deed of gift) by a Hindu Widow ( a purdah wpman) 
of real eatate, purchased by her out of her strldhnn, of which she had a 
disposing power, when in a state of ill-henlth and shortly before her 
death, in favour of her Brothers, in their Wives 1 names, to the exclusion 
of her husband's adopted son ; in circumstances raising suspicion of fraud, 
and in the absence of satisfactory" proof that she knew the nature of 
the deed, pronounced against. 13 M. I. A. 419 

100. A purchased a Talook at a sale, in execution of a decree obtain- 
ed by a judgment- creditor. The assignee of another judgment-creditor, 
who had obtained a decree in a separate suit against the estate, brought 
a suit against the purchaser to set aside the sale, on the ground that the 
purchase was not bona fide, being made in collusion with the judgment* 
debtors. Held, on a review of the evidence, that there was not sufficient 
evidence to warrant the decree of the High Court at Calcutta that it was 
a benamee transaction ; or that the purchaser was acting as an agent 
for the judgment-debtors; and the decree of the Court below reversed. 
Held further, that the onus probondi was on the plaintiff to establish 
the affirmative issue that the money for the purchase of the Talook was 
supplied by the judgment-debtors, or a third party for them, and not 
by the purchaser : Evidence showing circumstances which may create 
suspicion i% not enough to justify the Court making a decree resting on 
suspicion only. 1 1 M. f. A. 28; 7 W. Jbi. P. C. 10. 

101. It is a principle of natural equity, which must bo universally ap- 
plicable, that where one man allows another to hold himself out as the 
owner of an estate, and a third person purchases it, for value, from the 
apparent owner in the belief that he is the real owner, the man who so 
allows the other to hold himself out shall not be permitted to recover 
upon his secret title, unless ho can over-throw that of the purchaser by 
showing, either that he had direct notice or something which amounts 
to constructive notice of the real title, or that there existed circumstances 
which ought to have put him upon an enquiry which, if prosecuted, 
would have led to a discovery of it. 

There is nothing in the position of a vendor being a Mahomedan wo- 
man living with her children upon the estate, and sometimes letting it 
which should put auy one upon enquiry whether she was the real 
owner or not. 

The mere fact of a man building upon, or, spending money to improve 
property belonging to the woman with whom he was living cannot lead 
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to the ififorefcctf An#, contrary to the apparent title, he lmd purchased 
the land lor himself; and neither this* fact, nor .the circumstances of 
the deed of sale from a Mahomedau woman containing the apparently 
nanal clause that she had made the sale with the consent of the family, 
MW sufficient to put the purchaser on enquiry. 

Without laying down any general rule as to the circumstances which 
should prompt enquiry in cases of this kind, the Privy Council were of 
opinion that the circumstances must be of such a specific character 
that the Court can place its finger upon them, and say that upon such 
facts some particular enquiry ought to have been made. 18 W. R. P. 

C. 166, 167. 

102. A brouglrt a suit for a debt against B, obtained a decree, and 
attached certain land in execution. C intervened, claiming the property 
ns his; but on the 28th March 1808, his claim was disallowed, on the 
ground that in two suits previously brought against 0 and others for 

P ossession of the same property, on the 80th December 1803, by X and 
r , whose interest had, pending the suit been purchased by B, it had 
been decreed that the land belonged to B. The decrees in these suits 
were dated 13th and 19th January 1804 ; thoy were in favour of B, and 
ran in his name alone. C had purchased a moiety of the property at an 
auction sale on the 7th March I £59; X and Y claimed under a pre- 
existing mortgage over the same property, the equity of redemption un- 
der which had beeu foreclosed. 

C now brought a suit against A and B for confirmation of his posses- 
sion and a declaration of his title to the property. He alleged that B 
was his servant, and had purchased the interest of X and Y in the pro- 
perty benatni for him ; that lie (C) had made the purchase with his own 
money in the name of B ; that the suits, originally brought by X and Y, 
lmd really been compromised ; tlmt while the decrees of the 13th anti 
19th January 1804 were nominally in favour of B, they f wore really in 
his (C’s) favour .; and that the suit brought by X and Y had been al- 
lowed to proceed in B’s name, in order that CVs title might be strengthen- 
ed by a decree in his favour, B being only nominal by the decree-hol- 
der. C also stated that, since his purchase on 7th March 1859, lie had 
always been in possession, and he dated his cause of action from the 
28feh March 1808, when his claim to the property which had been at- 
tached by A in his suit against B was disallowed. 

The Subordinate Judge gave a decree in favour of the plaintiff C. B 
alone appealed to the High Court. 

Held, that C not having been disturbed in liis possession, and seek- 
ing a declaration of his title only and no relief, should have stated clear- 
ly and precisely what that title was ; that against A, who had not ap- 
pealed the decision of the Subordinate Judge was final; that as between 
B, and C, the matter was res ad judicata ; that C could not go behind the 
decrees of the J 3th and 19th January 1804, which had been passed in 
favour of B, and show that the purchase by B and subsequent decrees 
were really benami for C and in his favour. A decree until it is set 
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aside, ia, as between the parties to it, conclusive both as to the rights of 
those parties ami the character in which they sue. 

An application for review of judgment, held a party applying for a 
review of judgment mast show that there is good and sufficient canse 
for granting the' review before he can be heard to argue that the deci- 
sion is erroneous. In so showing cause first, no point can be mined, 
which has been already discussed and decided on the original hearing 
of the appeal ; and secondly , no new point, * which has not been raised 
at the hearing of the appeal, can be argued on the application for review. 
5 B. L. U. 321,322. 

BENAMBE (Sale;. 

103. Where a deed of sale is executed under circumstances which 
suggest an intention to defraud creditors, it is not sufficient that the sale 
was formerly inado, and the deed duly registered : the Court must be sa- 
tisfied as to consideration having actually passed from the purchaser to 
the former owner, and as to the source from which the purchase-money 
was derived. 15 W. 11. 305. 

104. In a suit to establish plaintiff’s right under a Kobala to 
attached in execution of a decree against her husband, the question 
arose whetlrer she was the real purchaser or only a benamee for her hus- 
band. The Lower Appellate Court, supposing that the sale to plaintiff 
had been made just before the decree was passed, found that the 
transaction, though prima facie a sale to the wife and supported by 
possession, was one in which there was much suspicion of mala fides, 
and dismissed the suit : Held that the Judge committed an error of law 
in resting its decision upon circumstances of this kind. 22 W. E. 402. 

105. In a suit for possession of a bank on the allegation that plaintiff 
purchased it in execution of a decree against one S. D., atnl that, after 
being put in possession, she was subsequently ousted ; defendant’s plea 
being possession after prior purchase at an execution sale under a decree 
against the same S. D., the Lower Court fouud that the defendant’s 
purchase was a fictitious transaction, being in reality for the benefit of 
S. D., who was in actual possession and enjoyment of the property at 
the time of the plaintiff’s purchase. 

Held that the case did not come under the perview of section 260 Act 
VIII of 1359. 14 W. R. 111. 

106. Where property was sold nominally by beenameedars, but in 
reality by the r9al owner, and the consideration was the bebts due from 
him to the vendee : Held that the sale was perfectly legal as against the 
real owner, and therefore as against' creditors seeking to execute their 
decree against him after such sale. 24 W. R. 253. 

107. In a suit brought under Act VIII of 1859 section 246, to esta- 
blish that certain property, which had been successfully claimed by de- 
fendant No. 2, was still the property of plaintiff’s judgment-debtor, de- 
fendant No. 1, upon the allegation that the conveyance set up by 
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defendant No. 3 was a benamee transaction! where it was found that 
No. 1 was largely indebted at the time of the sale transaction! and it was 
known to the vendee (No. 2) that one of the debts was a charge on tbe 
disputed property : Held, that the apparent passing of the considera- 
tion-money from hand to hand was not sufficient to establish the bona fide 
character of the sale. It was necessary to see that it was actually the 
money of the alleged vendee that was really paid to the vendor. 24 
W. It. 400. 

* 

BBNAMEDAB. 

» 

108. In determining the right to property seized in execution, the 
Court must not declare a person claiming as purchaser to be a benami- 
dar for the debtor upon suspicion merely, but its decision must rest 
upon legal grounds established by legal testimony. 9 B. L, R. P. 
C. 456. 

109. All tbe covenants made by a benamidar in the Rale of a proper- 
ty are not necessarily binding upon the true owners ; though there may 
be circumstances under which a person whose name does not appear 
upon a, contract may be liable to perform its conditions. 21 
W. R. 398. 

i 

110. The real owner of property is the person who should instituto 
a suit for it. A benameo holder may sue as trustee on behalf of the 
beneficial owner without disclosing the name of the real owner ; and if 
the defendant does not object to the suit proceeding in that form, and 
raises no issue upon the real title of the plaintiff, the suit may proceed and 
be decided. 3 W. R. 159. 

BID (Sending a man to). 

111. The sending a man to bid at an auction cannot be considered as 
conduct calculated (in the language of the Indian Contract Act section 
237), to induce third persons to believe he had generally authority to 
buy. 22W.R. 156. 

BILL (Cross). 

112. On abill filed by Assignees of an Insolvent to’cancel a deed made 
by the Insolvent as being fraudulent ^nd void as against creditors, the 
property charged by the deed being immovable, and the defendants 
claiming a lien thereon for bona fide debts, the remedy, if any equity 
exists, independent of the deed, is by cross bill. 11 M. I. A. 317, 

BILL (Of Costs]. 

113. There is no law in force in India to prevent an executor of an 
attorney from maintaining a suit for business done by the attorney, 
without having previously delivered a bill of costs to the defendant, and 
left it with him for a reasonable time before bringing the action ;and 
the fact that the defendant had notice that the bill was to be referred to 
taxation is immaterial. Statute, 3 James 1, c. 7 has not been extended 
to this country. 3 B. L. R. 0. J. 96. 
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BILL OF EXCHANGE. 

114. Where Bills of Exchange are remitted for sale, and the proceeds 
directed to be applied to a specific purpose, the property in the bills 
remains in the remitter until the purpose for which they were remitted 
is satisfied. Arid, where the money realised by the sale was wrongfully 
applied by the agent, it was held by the Judicial Committee (affirming 
the judgment of the Court at Calcutta ) that the remitter was entitled 
to recover the value of the bills in assumpsit, upon an indebitatus count, 
from the purchaser of them, who had notice of the purpose for which 
they were remitted, and the misapplication of the proceeds by the agent; 

“ M. I. A. 328, 

A decree obtained against the acceptor of a Bill of Exchange 
by the drawee but not satisfied, will not exonerate the drawer. 1 W. 
It. 

116. A hoondee payable to the depositor is only payable to the 
drawer or his indorsee. When the drawer and his brother are members 
of an undivided Hindu family, it may be presumed that the latter is 
entitled to act for the former. W. It. S. N. 262. 

1 1 7. The drawing of a hoondee on one's own factory and the delivery 
of it to another may be evidence of indebtedness to the amount of the 
hoondee, but it is not an item for which the drawer of the hobndee is en- 
titled to credit. 7 W. It. 179. 

118. A drawer, acceptor, and intermediate indorsers of a hoondee 
which is dishonored are all liable to the holder ; but their liability is not 
joint as it arises out of different contracts : and a decree obtained against 
any one of them without satisfaction, cannot be pleaded as a bar to a suit 
against any other of them. 23 W. It. 444. 

119. An endorseofor purposes of collection of certain hoondees, under 
circumstances detailed, ordered to cancel such endorsement, and to re- 
deliver the hoondees to the endorser. 

Such an endorsee, not having received the amount of the hoondees, 
not liable to be sued for the value thereof. 2 N. W. P. 73. 

120. Where there is a running account between the parties, a por- 
tion of which relates to amounts due upon dishonoured hoondees, plaintiff 
is not bound to sue upon the hoondees, but may base his claim upon the 
running account. 3 N. W. P. 323. 

121. A suit for recovery of the amount of a dishonored hoondee drawn 
at Shehabad and payable at Purruckabad cannot be brought in the 
Court of the Moonsiff of Shahjehanpore, the abode of the endorsee of the 
dishonoured hoondee, but where none of the drawers or endorsers resided . 
3 N. W. P. 343. 

122. A party resident at Baroda indorsed two hoondien or bills of 
exchange, in the name of a firm carrying on the business of banking a 
Surat , alleging himself to be the Gomashtah or agent of the firm, and 
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afterwards, on the bills being dishonoured, absconded. Held that in 
order to fix the firm at Surat with the amount of the bills, clear evidence 
ought to have been produced of the authority to act as Gomashtah, and 
their Lordships not being satisfied with the evidence admitted in the 
Courts below, reversed the decrees of both the Zillah and Suder Court 
with costs. 1 M. I. A. 351. 

123. Held by the majority of the Court ( Steer, J., dissenting) that, 
when a hdondee returns dishonored to the hands of the endorser, he may 
sue the drawer upon it, and, if it appears that he is the lawful holder, 
may recover. 5 W. R. F. B. 86. 

124. In a suit upon a hoondee which was alleged to have been bought 
for a money-consideration, and to have been drawn by the first defen- 
dant in favor of the second, and indorsed by the second to the plaintiff : 
the first defendant denied having executed the document, or authorised 
his name being used, and the second defendant admitted his indorse- 
ment, but said he had made it by way of surety for the first. 

Held, that it was incumbent on the Lower Court to try whether the 
signatures were genuine, and, if it found them genuine, to distinguish 
the cases and try them separately, as the defendants would in 
that case be separately liable to the plaintiff. 19 W. R. 304. 

125. According to mercantile usage amongst [Hindus, where a hnndi , 
drawn “ payable to holder " ( shah jogi ), is paid at maturity by the 
drawee to the shah or holder of the hundi , and such hundi afterwards 
turns out to be forged, the shah , though a bona fide holder for value, is 
bound to repay to the drawee the amount of such hundi with interest 
from the date of payment, provided the drawee has been guilty of no 
laches in discovering the forgery and communicating the fact of such 
forgery to the shah . 

The shah, however,. relieves himself from such liability by producing 
the actual forger, 6B. H. R. 0. J. 24. 

126. The plaintiff obtained a hundi from a banker B, at Balachnr, 
for a certain amount drawn upon the firm of the latter at Calcutta : 
Afterwards on her representing to B, that she had lost the hundi, B. 
granted the plaintiff a duplicate, in the body of which it was stated 
that if the original had been accepted before presentation of the dupli- 
cate, the latter was to become null and void. The duplicate was presented 
to the agent of B at Calcutta, and payment was refused on the ground 
that the original had been presented and accepted and paid in due 
lime: Held, that the plaintiff had no cause of action against B, for non- 
payment of the duplicate liunuee, nor for money had and received on 
account of the original consideration having failed. 7 B. L. R. 682 ; 
15 W. R. 501. 

127. S. R., the plaintiff's agents in Calcutta, accepted hundees for 
Rs. 1 2,000, drawn upon them by a branch house of the plaintiffs' firm, and 
the plaintiffs at differant times sent to S. R. hundees amounting in 
value to It. 11,400 with instructions to realize them, and to apply the 
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proceeds towards payment of the Rs. 1 2,000. S. R. had paid Rs. 7,000 
of this amount, and they had realized Rs. 6,400 out of the Rs. 11,400, 
when they stopped payment, at that time two uuraatured hundees, for 
Rs. 2,500 each, remained in their hands, and these they endorsed over 
to the defendant after maturity in trust for their creditors. In an ac- 
tion by the plaintiff against the defendant to recover the two hundees;— 
Held, that the hundees, having been sent to S. R. for the special pur- 
pose of enabling them to meet their acceptances for Its. 12,000, remain- 
ed the property of the plaintiffs subject to a lien of S. R. for Rs. 090. 9 

B. L. R. 

BILL OF EXCHANGE (Notioe of Dishonor of). 

128. Though the strict English law regarding Bills of Exchange is 
.not applicable to transactions which one of the parties is a native of 
India, and they are not shown to have been dealing with reference to the 
Engligh mercantile custom, yet the holder of a bill, to be entitled to sue 
the maker, must give him notice of dishonour or non-payment within 
such reasonable time as will enable him to protect himself. If the maker, 
for want of notice, has sustained injury or risk of injury, lie is no 
longer liable. 1 W. R. 75. 

129. Ordinarily notice of the dishonour of a bill of exchange drawn in 
India and payable in England, should be post* d by the first mail which 
leaves England after the dishonour of the bill. 8N. W. P. 99. 

190. In order to charge the indorser of a dishonored hoondee, the 
holder must give reasonable notice of such dishonour to the indorser 
lie seeks to charge. The demand, of a peth cannot be deemed to be 
equivalent to a notice of dishonour. 7 B. H. R. O. J. 137. 

131. As regards notice of dishonor in con nextion with hoondee tran- 
sactions amongst natives of this country, although the strict rules of Eng- 
lish law as to the time within which service of such notice, must be made, 
do not apply, yet the endorsee is bound to give the endorser notice, with- 
in a reasonable time, of his intention to come upon him, so as to enable 
the latter to take the necessary steps for his own protection. The question 
as to what is reasonable notice is to be settled by local custom, and where 
a party has been prejudiced by the want of such notice, this is to be 
taken into consideration. 21 W. R. G2. 

132. The admission by the holder to give notice of dishonor dischar- 
ges the drawer ota hoondee from liability. 2 W. R. 214. 

133. Although the English Law of prompt notice by return of post 
does not apply to cases of native hoondees drawn by natives upon 
natives, and endorsed by natives, yet reasonable notice of dishoner is 
essential. C W. R. 301. 

134. A promise to pay, endorsed upon a hoondee after it had been 
dishonored, though not amounting to a waiver of notice, was held to be 
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good and sufficient evidence that the endorser bad received notice that 
the bill had been dishonored. 13 W. It. 420. 

125. A liundi which had been purchased by the plaintiff at Delhi for 
value was, he alleged, endorsed by him to the firm of It. B. D., of Cal- 
cutta, “ for realization,” and sent to that firm by post. Between Delhi 
and Calcutta the liundi was lost or stolen, and never reached the firm of 
It. B. D. It eventually came into the hands of the defendant bearing; 
no endorsement to It. B. D., but endorsed to U. D. II., and by TF. D* 
H., the defendant alleged that he took it in the ordinary course of busi- 
ness, and for valuable consideration, from the gomastah of the firm ol U. D* 
H., after the acceptors to whom it had been sent for that purpose had 
acknowledged their acceptance in favor of the firm of U. D. H., of Cal- 
cutta, by whom it purported to be endorsed to the defendant's firm. 
AVhen presented to the acceptors for payment, it was dishonored, the ac- 
ceptors stating that they had received notice not to pay the note, as 
it had been stolen. On the same day, the defendant gave notice of dis- 
honor to the firm of U. D. H., and demanded payment, .but that firm 
stated that their endorsement to the hundi was forged, and refused to 
pay. It was proved that before taking the hundi, the defendant had 
sent to the acceptors' koti to ascertain if their acceptance was genuine. 

In a suit for the recovery of the hundi, or its value, — Held by the 
Court below that the endorsement of U. D. H., was genuine, and that the 
plaintiff was not entitled to recover the hundi. The defendant having 
taken the hundi in the ordinary course of business, and after sufficient 
enquiry was entitled to retain it: this was so notwithstanding the en- 
dorsement “for realization '' on the liundi. The hundi was one which 
passed by delivery without endorsement, and therefore if the endorse- 
ment of U. D. H. was forged, the defendant still had a right to the 
liundi. 

On appeal, the Court held that the endorsement to the firm of TJ. D. H. 
was not genuine, and this being so, the fact that the defendant took 
the hundi in the course of business, for valuable consideration, and 
without notice, did not give him a good title to retain it ns against the 
plaintiff. The hundi was specially endorsed and specially accepted, 
and there was nothing to show that by Hindu law such a hundi would 
pass as one payable to the holder without endorsement. 7 B. L. R. 
275, 2/C ; 1G W. R. 0. J. 3 

1 3G. In a suit to recover the balance due on a hoondee brought by the 
drawees against the drawers upon the insolvency of the acceptor, there 
was evidence not only that the drawers were merely the ordinary gomash- 
tnlis of the acceptor, but also that they had no interest whatever in the 
bill when drawn, that it was the local custom for gomashtahs in similar 
situations to draw bills on their principals without being thereby render- 
ed liable for the defections of their principals, that the money when pro- 
cured on the hoondee was applied solely to the purposes of the acceptor, 
that the drawees considered the acceptor as their only debtor by receiv- 
ing part payment of the hoondee from him and giving him time to pay 
the remainder, and that the notice of dishonor was not sent to the drawers 
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till ten months afterwards : Held tliat the drawers were not liable. 
17 W. S. 442 ; 9 fi. L. E. App. 1. ; 

f 1 

137. , If the drawer of a bill dose not on the fape of the bi]V of ^ex- 
change, show that he dre^v it os agent > he cannot pet up as a defence 
that he drew the bill as aij ag?nt. Nor can he plead that the.holder j3ia- 
oharged the acceptor, andthat no notice of dishonour wi^ gjvep to him, 
when the goods* on the faith, of which, thg bill was accepted,, were attach* 
ed and sold with the dower’s Qyqsent in payment of his debt to a" third 
party* 2W* R. 302. / 

' ' * > 

133* In an action brought in the District of Fattm against the in- 
dorser and acceptors of bills of exchange, after a part payment by %he 
acceptors, no objection having been taken as to the misjoinder, of de- 
fondants, and the Judge having omitted to find whether the. indorser 
had received notice of dishonor or not : Held, the case must be remand- 
ed to ascertain, first, whether notice Had been given within reasonable 
time, and if not, whether thereby theindorser had been injured or ex- 
posed to material risk of injury ; and, secondly, whether (English law 
not being applicable td the case) by the usage of merchants at Patna, a 
part payment by the acceptors and receipt by the plaintiff discharged 

the indorsor from liability, 3 B. L. It. A. J* 198. 

►’ • 

139, The defendant endorsed to the plaintiff a bill of exchange drawn 
by N. S. and Co-, and accepted by C. N. and Co. The bill,' at Hie time 
it wios endorsed to the plaintiff by the defendant, bore the previous en- 
dorsement of N. S. and Co., to the defendant. The bill fell due ; on 
December 3rd 1870, which was a Saturday, and on that day the plaintiff 
sent 'his Jfaraadar to C. N. and Col, the acceptors, to present the bill for 

'payment. ;t • 

/ • 

The bill was taken by A* one of the members of the firm of C. N. 
and Co., who gave a cheque for the amount, and took a receipt from the 
plaintiff’s Jaraadar, striking out the signature of C. N. and Co., as accep- 
tors, bat without the plaintiff’s consent. The plaintiff’s Jamadar took 
the olieqne immediately to the bank, but the bank was closed. There- 
upon h e returned to C. NT and Co., and informed them that the. bank 
was closed, and demanded cash. The plaintiff alleged that it was then 
stated that the cheque would be honored on . Monday. The plaintiff’s 
Jamadar then went and informed $he.goraasta of the plaintiff of what had 
been done. The plaintiff’s gomagta sent him to the defendant's firm to 
gi^e him notioe of what had taken place. It was alleged that at this 
interview the defendant’s liability was admitted in. case the cheque was 
not honored, and the plaintiff’s Jamadar was advised to wait until Monday, 
the defendant stating that he also had a chequp for Rs. 7,000 from C. 
N. and Co. This was denied by the defendant. On Monday fltli 
December, the clieque was presented to the bank for payment, ana #as 
dishonored. The plaintiff’s goraasta went to the, defendant’s kothi and 
gave .notice of .the dishonour of the , bill and cheque, and asked him to 
pay the amount of the bill. The defendant asked fur the bill, and the 
plaintiff's gomasta went to C. N. and Co., and brought back the bjJU 
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ffiHb the name of €X If* and Co.* taliich had boon struck out, replaced. 
The defendant seeing the bill wdB f over due* refused to pay- the 
amount. The cheque was thereupon returned to G. N. and Co,, and 
the. bill retained by the pi ai tit iff, who, on Oth December, caused within 
notice of dishonour to be given to the defendant. Held, that the che- 

3 oe must be taken to have N been merely a conditional payment ; and 
lien it was dishonoured the liability on the original bill revived. Held 
also, that reasonable notice of dishonor was given, whether the hilt be 
taken to hafe been dishonored on Hie Saturday or on the Monday. 

i i 

Semble .— Notice of dishonor, as between endorsee and endorser 1 on 
bill transactions among Hindus, is not necessary, unless, by want of it, 
the endorser would be prejudiced. 7 B, L It. 431, 432. 


140. The defendant, in the course of dealings with S A of Patna, 
used to draw liuudees at Patna on himself at Calcutta, and sell them 
to S A at Patna; S A sometimes only paying part of the consideration 
for, the hnudi. On 13th September 1867, the defendant drew a liundi 
for Us. 2,500, payable forty one days after date, in the usual way, and 
it was stipulated between him and S A that the value should be paid 
by S A in three days. On 15th September, the plaintiff in Calcutta 
discounted the h ut) di * n the ordinary course of business, paying for it 
Us. 2,468 or thereabouts. It then purported to be accepted by 
the defendant in favour of S A. Before the hundi fell due, S A failed, 
and the plaintiff took the hundi to tlie defendant in Calcutta, and inform* 
ing him of S A’s failure, asked him to nay the hundi. The defendant 
admitted he had drawn the hundi, denied that he had accepted it, and 
refused to pay, saying (he alleged) that he had received no consideration 
for it. Before the failure of S A, who had not paid the consideration as 
stipulated, the defendant pressed him for payment of the consideration 
for. the hundi, and S A, wrote and delivered to the defendant the follow- 
ing letter, dated September 16th, 1867, from himself to his firm ii| Cal- 
cutta : — u Further I sent you a Chitty (hundi) for Rs. 2,500, drawn by 
Bhagwan Das (the defendant) upon Bhagwan Das upon (us), Calcutta. 
Yalud deposited by me on September 13th, 1867, payable forty one days 
after date in Company's rupees. I have taken a littndi of this descrip- 
tion, which you will pay on its due date. The money has not been 

r id, for which I gave this puriain writing which you will khow.” After 
A's failure, and after the defendant's refusal to pay on the due date, 
the plaintiff made the arrangement with S A to the plaintiff dated No- 
vember 1867. €i Further I discounted with you at Calcutta hundis 
for rupees 5,000, which on Pitara Das coming to Calcutta were paid off 
iu the following manner : — a hundi for Rs. 2,500 drawn by Bhagwan 
Das on Bhagwan Das, value deposited by me on 15th day of the light 
side of the moon in Bhadra, payable forty one days after date in Com- 
pany's rupees ; and a hundi for Rs. 2,5uO by Gapi Shaw, Debi Shaw, 
Raaha Shaw, Ram Sapayi Roy, value deposited oy me on 14th day of 
the light side of the moot) in Bhadra, payable forty one days after date 
in Company's rupess,. I discounted hundis of this description, and Cut 
of them I paid Rs. 2,200 in cash through Sayed Mahomed Hossen. 
The balance Rs, 2,890, is due, the condition for payment of which is 
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a* follows ( hero follows the manner jiii which payment waste; be 
made):— I made an agree moot of this sort, and I will pay the whole 
of the amount, inclusive of interest at 8 annas, and will take the two 
hundis from Bhat Itain Kissin FuttehOhand, with Whom they tie kept* 
Should I not pay the money according to this condition then yon hare 
the aathority. l, For the defendant it was contended that the effect 
of the letter of Ififch September was to make ^the defendant a surety 
only for S A ; that the plaintiff had notice of this at the time of enter** 
big into the agreement giving time fco*S A, whieji therefore operated 
oh a release to the defendant In a suit by the plaintiff to recover the* 
amount of the htindi from the defendant, the Court found that it was not 
proved that thehundi hod been accepted by the defendant, but held that,, 
whether the effect of the agreement contained in the letter of Sepfcem* 
her I Oth was to make the defendant a surety only or not, the defendant 
was liable* 

Pbr Norman J. — Notice of the defendant’s position ill regard to the 
lhtmii was not communicated to the plaintiff. 

Per Macpherson J. — The agreement contained in the lottcr of 16th 
September did not alter the position of the parties ro ns to make S 
A the principal debtor, and the defendant his surety. 7 J3, L. It. 
535-537; 10W.lt. 16. 

BILL OF EXCHANGE (Act V of 1808 ). 

141. The Court will give leave to a defendant to appearand dofend 
in suits under Act V of 1806, where lie shows a defence apfwirently real, 
but where there is a doubt as to the bona jufos of the defence, payment 
of money into Court will be ordered, or security directed to lie given* 

The Court has, in giving leave to defend, a discretion to order security 
for costs, not only where it doubts the bona jbfos of the defence, but also 
if it considers the matter of defeuco raised is unnecessary, though 
allowable. 

If the plaintiff has not been heard at first against the defendant’s 
application, the Court will always allow him to coino in afterward and 
show that the leave ought not to have been granted, or, if granted at 
*U, on more stringent terms. 6 B. L. U. App. 64. 

Under the Summary Procedure in Bills of Exchange Act V of 
1866 the plaintiff is entitled to claim by his summons and obtain by 
his decree wltatever sum, principal and interest, is, on the legal con- 
struction of the instrument, demandable. 6 M. II. It. 357. 

% 

BIIL OF LADING. 

1 43. The refusal of a master of a ship to sign Bills of Lading otherwise* 
than with an endorsement as to the darngn claimed, is a wrong tliat may 
be fully compensated for in damages. 3 W. U. I. 

144. Wlien a shipmaster undertakes tliat goods shippml by him shall) 
lie delivered, subject to the exceptions ami conditions inontiouediihra 
bill of lading, iu good order and condition, lie takes upon hiiuseH 
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WmtihgeBcies other t! tan the exceptions expressed in 
the bill oflading, oir Which are implied by law. 22 W. 11 * 39. 

T44h '"'A 5 bill bf lading purporting to>be for 50 tons. <o£ coal sand con* 
thinirtgapfnfced danse “ weight, contents and value unknown” and 
Wfofil&r Words Written above tbs signature of the master, does not amoimt 

art admission by the master that he has received SO tous of coats on 
%oard. .u 

Upon the true consnrnction of the Bills ot* Lading Act IX of 1856 
section '3, a bill of lading in the above form is not, in the hands of a con- 
signee for value, conclusive evidence against the master of the shipment 

pf 39 tons. 9 B. EL R. 821. 

? ♦ , ' 

146. Piece goods were carried from London to Bombay under a bill 
of lading, the exceptions in which protected the master from u leakage, 
breakage, Vust, decay, /ora, or damage from machinery boilers * * * 
minfeamnoe, error in judgment, negligence or default of * * pent one in 
the service of the. s{up * * * and the ship not being liable for any 
consequences of causes therein excepted however originating/ 1 „ 

The piece goods, on their arrival in Bombay, were found to be damag- 
ed by oil and by cliafing, i, e , by rubbing agaiust other goods in the 
hold, but there was no evidence to show how such damage was occa- 
sioned. Held that the term "leakage” did not include leakage from 
other goods on to the piece goods, nor did u breakage ” include damage 
caused by dinting, and that^ as np negligence was proved; the master 
was nob protected by the exception “damage from negligence.” 10 B. 
H. R. GO, 61., 


The plaintiffs agreed with the defendant K. M. bo purdhase and 
ship cotton on account of K. M., and' to retain the mate’s receipts { 
the cotton so shipped until the purchase-money should be paid by K. i 

Under this agreement the plaintiffs shipped G99 bales on board the 
“ Teresa. ” Be fore the greater part of the 609 bales had been shipped, 
anil before paying for the same, K: M. without prCdrtbtion of the math’s 
receipts, iuduced the master of ttie ship to sign bills of lading for the 
said 609 bales, and indorsed over the bills of ladipg for, 3 10 of such 
bales to J. CL.and Qo.j bona fide indorsees fpi\ value, without notice. • 

Irt* a contest between the plaintiffs hollers of the mtaieV receipts, 

irtd J. G. & Go., indortehs for tfalne rtf the bills of lading of the said 310 

sales, it was held that the plaintiffs were entitled to the possession of 

ihe 310 bales, to the exclusion of J. C. & Co. 7 B. H. R. O. J. 97. ' : ( : 

* 


149; The owners bf a .steamer by their Bijl of Lading stipulated ;that 
.hey would not land specie, bi*t that, they would, deliver it on present^- 
ion of Bills of Lading, or carry it on at the consignee’s risk, if delivery 
veife not taken during the steamer’s stay in port ; and they reserved 
6 theinsetarts th6 right of carrying on goods ; which otmid : not safely be 
tihded within the time fetipntated for stoppage, without being liable to 
ud enmity for delay, Tire steamer arrived in port ( Moulmein ) 



BILL 0* LADING. 


S3 


tat#' fin ‘ Saturday evening, and sailed from Monlmein at day-break on 
'Monday without delivering the specie shipped byline plaintiff, who nbw 
sues for damages. Held/ that the steamer . remained in port as long as 
she was required to do ; that thb Lord's Day Act, JPXIa Charles II c. 
7, was hot applicable to Monlmeiti, but that even if it wiis, it could not 
prevent the owners fronravhiHng themselves of the stimulation which 
they had made ; and that no notion for damages was maintainable 
(igaiust tliem. 3 W, R, 3. > 

149. The defendants, by a Condition annexed tb their bill of 
stipulated* that they should not be responsible for “ ifekloige or breakage 
, or other consequences arising from the insufficiency of the address or 
package." 

The plaintiff shipped, for conveyance from Hongkong to Bombay, 
certain goods on board a steamer of the defendants, ill packages which 
were proved to be insufficient. 

‘ P if ^ ' 

These goods, in accordance \yith a condition to that effect contained in 
the bill of lading, were traushipped at Galle. 

On their being landed in Bombay it was found that till the packages 
were broken, and in a much ipoye damaged condition than is usual in 
the case of such goods carried from Hongkong to Bombay in similar 
packages. The contents had, to a large extent, escaped from the packages, 
blit were otherwise uninjured. '• 

Held that, under, a bill of lading in the above form, the onus of 
proving that the packages were insufficient, and that the injury Which 
they had sustained was the consequence of such insufficiency, lay upon 
the defendants, but that when the result of the eviclefico on both sides 
was to. leave it in doubt whether the injury was caused by negligence, 
or was the consequence of the insufficiency of the. paok:iges, the .plai u tiff 
was Ubt entitled to recover. . 4 B; H. B. : 9 J. 1 18. * • 


Neither by the Custom of the port of' Bombay, por by pro- 
visions of the Custom Act, is the master of a ship bound to wait 15 
days, before commencing to land his cargo; but within .a reasonable 
time after the arrival of las ship — 48 hours in the case of a sailing’ vessel, 
^)jne what less in the case’ of a stfeauier — fie is at liberty, if the con- 
chas not then sent boats for them, to land the goods at the Custom 
Bandar or other place safidtionod by the Customs Authorities ; aftd 
aiding is not unlawful, or a breach of contract as carrier, on the 
part of the master. 


The landing of goods under the above circumstances, and setting them 
apart pn the Cufetom House Bandar for the consignee, do not constitute 
a delivery of them to the consigned; but such goods, after . being' so 
landed, continue in’the possesion of the master as carrier. 

* , * ’ * ^ 4 i 4 * fi 

-l,. Qw®ie«~Whether, (under the special circuoistanjces of thif* case 
in tlie text,) the goods when so landed. remained, in the custody 6f 
master iu bis capacity of common carrier or as a warehouseman ? 
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The master of a tessol who receives goods on board under a bill of 
ladiitg which exempts him from liability from loss occasioned by the 
act of God, the Queen's enemies, fire, and all aud every other dangers 
and accidents of the seas, rivers, and navigation, of whatsoever nature 
or kind, and lawfully lands the goods at the port of discharge, is, ho long 
an the goods remain in his custody after being so landed, protected from 
liability from loss by fire under the above exemption iu his bill of lad* 
ing. 7 B. H. K. 0. J. 186. 

151. Where a bill of lading contained a clause to the following 
effect : — “Any claim for short delivery or damage done to goods and 
all other claims whatsoever to be made at the port of Calcutta, aud at no 
other part, and the goods are shipped and this bill of lading granted 
subject to this express condition* , — it was held by the Recorder of 
Rangoon to operate so as to make the preferring of a claim in Calcutta a 
condition precedent to a suit in his Court. 

t Held by the High Court, that this opinion is correct, and that a suit 
’ for short delivery under the bill of lading cannot be maintained with* 

out a claim being made in Calcutta. 9 W. R. 396, 397. 

( ' 

152. The defendants, Carriers between Hongkong and Bombay, by a 
condition annexed to their bill of lading, stipulated that they should not 
be responsible for damage to goods arising from insufficiency of package. 

The plaintiff shipped certain goods in the defendants* steamer in pack* 
Ages which, though in fact insufficient, were packages of the kind ordi- 
narily used for the conveyance of such goods from Hongkong to Bombay. 

On their being landed in Bombay it was found that packages were 
more or less broken, and that the contents were in some instances injur- 
ed, aud had to a small extent escaped from the packages. 

In au action brought to recover damages in respect of such injury, iib 
was held — That evidence of mercantile usage or of custom would be ad- 
missible to show that the words “insufficiency of package” should nob 
tie taken in their ordinary sense, but as meaning insufficient according to 
a special custom of the China trade. 

Held also that evidence of these packages being ordinary China pack- 
ages, and of suoli packages having been always carried by the defendants 
without objection, was not sufficient, in the absence of proof of negli- 
gence, to fix the defendants with liability for damage done to them, there 
being no proof that it ha * been the practice either of the defendants, or 
any other shipowners protected by a similar clause in their bill of lading > 
to make compensation for iujury to goods contained iu such packages. 

4 B. H. K. 0. J. 169. 

153. The defendant, master of the Steamer Scindia, signed a bill of 
lading, by which ho agreed with C. & Co. of London to deliver at 
Calcutta to them or their order four casks of brass wire which were 
shipped on board the Scindia. The casks were described in the bill of 
lading as bearing a certain mark beneath which was the word “ Cal- 
cutta, 11 as being the port of destination and they were stated as 



BOND* 


85 

carried subject to the following exceptions The ship is not liable for 
obliteration or a I me nee of marks, numbers, address or description of goods 
shipped : and expenses and losses by detention of ship or cargo, caused 
by incorrect marking, or by incomplete or incorrect uescriptiou of con- 
tents, shall be borne by the owners of the goods. In case any part of 
the within goods caunot be found during the ship’s stay at the port of 
destination, they are, when found, to be sent by first back by first stea- 
mer at the ship’s risk and expense, and subject to any proved claim for 
loss of market. The ship shall not be liable for incorrect delivery unless 
each package shall have distinctly marked by the shippers before ship- 
ment with the port of destination The bill of lading was 6nddr£ed 
by G. and Go. to the plaintiff, a troder in Calcutta, who, on the arriyal of 
the Sindia at that port applied for delivery of the four casks ; and it then 
appeared that they had been landed at Colombo. In a suit to reoover 
the price of the goods. Held, the defendant was estopped from alleging 
that the casks were not marked as stated in the bill of lading. It * was 
open however to the defeudunt to prove that the casks did not on their 
arrival at Colombo bear the word “Calcutta,” and thus to bring Himself 
within the clause in the bill of lading exempting the ship liability for 
obliteration or absence of marks ; but on proof of this in order to disen- 
title the plaintiff to succeed, the defendant must show that the absence 
or obliteration caused the landing at Colombo. It was found on the 
evidence that he had failed to do this, and a decree was given for the 
plaiutiff. 13 B. L. B. 384. 


The mere fact of the passing of some money from one hand to 
another does not necessarily constitute Bitch a transfer of interest as 
would indicate a bona fide transaction. 17 W. R. 499. 

BOND. 

W5« Though a bond may be genuine and duly executed, the receipt 
of consideration must nevertheless be proved. W. K. S. N. 197. 

157. Whether a bond becomes due before or after the obligor's 
his sous are liable onlv to the extent of the assets which they receive 
of his estate and which remain unodministered in their hands. 12. W. 
U. 223, 

157. Where a bond is given in renewal of former bonds, si 
constitutes a new security, to take effect from its date. 2 N. W. J*. 37. 

158. Where a plaintiff claiming under a bond desires to show that 
something was intended by the parties beyond the grammatical 
import of the terms of the contract, he should prove this by other 
evidence : the Court cannot supply the defect. 8 W. B. 466. 

1 59. When a bond contains an agreement that no payment not endors- 
ed on it should be Recognised, a Court of justice will receive evidence of 
payments not endorsed on the bond, notwithstanding such agreement. 
1 N. W. P. 146. 
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! - JflO. When the full sum specified in a bond was admitted to be due 
' the fact of the plaintiff having on condition of tire • payment of half tlie 
amount by a certain day agreed to remit hi* chvitn to the other half, can- 
not 1 affect his right to recover the entire amount due on the defendant 

faili ug to fulfil this condition. 1 M. H. U. 208; * •• 

* , 

, ,161. The fact that thp money raised on a. bond is used to pay a debt 
4nebya third party (G) does not make such third party liable to the 
, party who executed the bo,nd, unless the latter,, joined . in the bond at 
. the request of the third party or of some one acting under bis authority. 
24 W. R. 99. 

• * ,■ 

162. The plaintiff sued on a bond, Which recited that the defendant 
bad received the consideration mentioned in the bond: Held that the 
onm was on the defendant to show that the recitals in the bond' were not 

correct. 4 B. L. R. P. B. 54; 10 W. St. 407^ 

*» , * 

* * i 

163. In a suit on a bond where defendant pleaded satisfaction, held, 
under the Evidence Act I of 1872 section 114, that as the bond was . in 
the hands of the obligor who was not shown to have stolen it, it was 
rightly presumed that the obligation had been discharged. . • 22 W. 

K. 266. 

J64. Whore in a suit on a bond which recites that consideration pass- 
ed the defendant admits the execution of the bond, but javers that he 
received no consideration or only part of the consideration, the onun lies 
on the defendant to show that the recitals in the bond are not correct. 12 
W.R.F.B. 25,26. 

165. The answer to a suit upon a bond was that the amount should 
be satisfied out of the purchase -money of property sold by defendant to 
plaintiff, and plaintiff claimed to avoid the sale as beihg bad. Held, 
that the Lower Courts, instead of deciding against plaintiff and leaving 
him to bring a new suit to try the question whether the Bale waS a good 
one or whether plaintiff could avoid it/ were bouud to try that question 
in this suit. 18 W. R. 394. 

168. Where a suit was brought on a bond by the former proprietor 
of an indigo factory, and the holder of the bond was proved to have lain 
by for 1 2 years without making any demand on it or without apprising 
the different Assignees of the factory of the existence of the debt as 
one due by the factory, -r-Held that the plaintiff was.not entitled^ after 
the lapse of so many years, to come down on the present proprie- 
tors of the factory, but that he must be held to have elected to look alone 
to the obligor of the bond for satisfaction of the debt, making it purely 
personal with the obligor. W. R. S. N. 266. .. 

V 

I. | | . t ^ t ^ 

TG7. Suit to recover a bond. The plaintiff was security for payment 
of the bond on hypothecation of usufruct of a farm ; and as the bond (save 
a few rupess) had been satisfied by that usufruct, the piaiutiff was held 
absolved from liability, and the bond was directed to be made over to 
him on payment of the balance due, notwithstanding the defendants at- 
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tempt to appropriate the usufruct in 
12 years old. 1 W. It. 248. 



168. TH6 plaintiff, a creditor of the date tlaja Chatpal Sing,i 
from the Collector in^charge of i the estate, a composition) , payment in 
adjustment of his claims. Held, that he oould not see the r Ranis, og; the 
infant son of the Raja, < on a contract or bond for payment of the t ba- 
lance. 2 B. L.R. P. C. 98. 


« 109. In a suit against T, on a hat-chitta bond, T 

plaintiff was only the benameedar for J who had 
money, J was made a defendant and supported T’s 
ouently R intervened and was made a defendant on tho allegation 
that the money was half his and half J’s. As tho bond was not denied, 
plaintiff ought to have had a decree, leaving others interested to procopd 
against him. But the case was tried on the issue whether the money 
was plaintiff’s or J’s, and plaintiff having failed to prove that the money 
was his. Hold that tho Judge was right oti refusing to give him a decree 
although he might have had some doubts as to whether the whole of the 
money bolonged to j or not. 18 W. R. 125. 


. having pleadc$ jtbat 
advanced tho whple 
statement. ISufeso- 


170. Whcro A wishes to charge Maliomdedan ladies under a bond 
executed in their absence by B under a mooktarnaynah , oven if there was 
no collusion between A and B, A is bound to show that thero was no 
negligence on his part-— that the advance was rriado after satisfying him- 
Keif that it was taken for their use, and was required by them for tho 
purpose stated in the moofctamaniah( viz., for the payment of their debts), 
and also that tho money was applied to tho use of tho ladies. 18 
W; It. 257. 

171. Circumstances in which it was held, that a female Whoso ostalo 
Was under the control of the Court of Wards was not to bo consider- 
ed a disqualified female, and that she had power to contract bond debts. 

Whero a plaiutiff sued the obligor and other defendants on a bond, not 
affecting laud, and there was an allegation in the plaint, that tho obligor 
had trnnsFerred tho land to those defendants to avoid judgments attaching 
on the land, it was held, that there was no right of action against those 
defendants, and they were improperly made parties. (Ben. Reg. X. bf 
1793) followed . 11 M. I. A. 4G9 ; 9 W. R. P. C. 9. 

i 

172. tn a suit to recover the amount of principal and interest duo 
upon two several bonds, one of which alone was forthcoming, the other 
boing referred to and vouched by a note of hand of the obligor, the issues 
settled and recorded by the Court below for trial were , first, whether the 
firat bond was the deed of the deceased obligor, and, secondly , whether 
the note of hand was under the seal of the obligor, and if so, whether it 
was a Valid acknowledgment of the debt claimed on the second bond, 
and up to what time and at what rate interest was due. The Court bp- 
low, notwithstanding that the first bond actually proved, purported to ImVe 
been given on an account settled, allowed evidence of the accounts and 
dealings between the obligor and obligees previous to the execution of 
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both bonds, and, after having referred the same to an Accountant, de- 
creed the plain tiffs entitled to a lens ruth than sued for, with interest up- 
on the account thne taken : — Held on appeal by the Judicial Committee, 
that the Courts below Irad miscarried, first, in allowing the opening of 
and founding the decrees upon settled accounts, the only question npon 
the issues recorded for their judgment being the validity of both bonds, 
of which they were satisfied, and secondly , that from the frame of the 
issues neither the obligees nor their representatives were i>onnd to prove 
the consideration, for the bonds, but were entitled to recover the whole 
principal and interest due thereon, which was decreed, and the decree of 
the Court below amended to that effect. 11 M. I. A. 120, 121. 

173. The period of limitation in the case of a bond stipulating not 
merely for the personal security of the debtor, but also for a security 
on the land mentioned therein, is 12 years. 

Such a bond gives rise to a charge and interest in the land mentioned 
therein, and confers a right to sue to enforce the charge by sale of tho 
property. 1 N. W. P. 181. 

BOND (Bottomry). 

174. A suit will not lie on an ordinary bottomry bond given by the 
master of a vessel against the owner to recover the amount thereof. 

Such a suit cannot be brought in the Court of the Judge of the town 
of Moultnein, which has no ndmiratly jurisdiction againt the owner per- 
sonally ; and the vessel cannot be declared to bo primarily liable or bo 
sold to satisfy the amount of the bond. 24 W. R. P. B. 50. 

175. The charterer of a ship advanced money to enable her to com- 
plete the voyage, and obfcaiued as security a “ bottomry bond” signed by 
both the master and owner. On the completion of tho voyage, tho char- 
terer got the ship arrested and sold, and the money was brought into 
Court. Before any order had been made for the payment of the proceeds 
out of Court, the master also had got the ship arrested at his suit for 
wages due, but no decree has been obtained. Subsequently, the char- 
terer, without notice to the master, obtained an order of Court for the 
payment of the proceeds of sale to satisfy his bottomry bond. There- 
upon, the master applied to restrain the charterer from taking the 
money out of Court, until the claim for wages had been first satisfied. 
Held that the master had a lien on the proceeds for wages due to him 
at the time of the sale of the ship, prior to that of the bottomry bond- 
holder, and that he was entitled to have the .proceeds retained in Court 
until the hearing of his claim. 5 B. L. R. 258. 

17C. The Sfcafc. 7 Geo. 1, c. 21, section 2 (which declared void all 
contracts by way of bottomry made by any snbiect of His Majesty on 
any ship in the service of foreigners bound, or designed to trade, to the 
Bast, and all contracts for loading or supplying such ships with 
goods <fcc., or with any u provisions, stores, or necesaaries, n &c.), is 
repealed by implication. 
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The Stat. 3 and 4 Viet., c. 65, section 6, doe* not confer y 
upon the High Court of Bombay on its Admiralty side to ent&taiifr 
causes for necessaries supplied to .foreign ships, that statute mot extend- 
ing to India. 

The Stat. 24 Viet., c. 10 (Admiralty Act of 1860), does mot extend 1 be 
India. 

The jurisdiction of the High Court on its Admiralty side is the same 
as that exercised in the Court of Admiralty in England prior to the pas- 
sing of the above statutes. > 

tVhen a suit is brought by material mon for necessaries supplied to 
a foreign ship against the surplus proceeds of such ship lying in the 
registry of the Court, and there is no opposition on the part of the owners 
of those proceeds, the Court lias a directionary power to allow the 
claim of the material men to bo paid out of such uuclaiinod proceeds. 
6 B. H. R O. J. 64. 

177. A ship was chartered for a voyage from Calcutta to 
Jedda and bock, while at Jedda, the master found it necessary to 
borrow money for the wages of the crew and other purposes ; and 
with the consent of the owner, tenders wore invited by adver- 
tisement for a sum for which a bottomry-bond was to bo given. 
Several tenders were made, and one by the charterer of the ship was 
accepted. A bottomry- bond was executed by the master, with the consent 
of the owner, in which was included the expenses of certain repairs which 
liad been found necessary at au intermediate port on the voyage from 
Calcutta, and for which the master had made himself liable. By the bond 
the master bound himself, his hoirs, executors, and administrators for the 
payment of the sum named therein, and part of the consideration was ex- 
pressed to be the payment of the debt which the master had incurred at 
the intermediate port. On arriving in the Hooglily, the ship was taken 
in charge by a pilot, under whose advice the master engaged a steamer 
to tow lior to Calcutta. Ho was sued in Calcutta for the hire of the 
steamer, and had to pay the claim. When the ship arrived! in Calcutta 
the bond -holder obtained a decree on his bond, and had the ship arrested 
and sold; but on the application of the master, who hod put in a claim 
for wages, the Court ordered ; that the proceeds should remain in Court, 
pending the consideration of the master's claim. Inn suit by fcho master 
to recover the balance of wages due to him as master of tlio ship, and 
for the expenses of the steamer which towed the ship up tho river to 
Calcutta. 

Held the towage wag a disbursement fairly made, and of which 
bond-holder had the benefit ; the master therefore had a lien on 
ship for such disbursement. 

Semble . — The master also had a lien for wages down to the time when 
he was dulv discharged, and not merefy down to the time o i the arrival 
in port anu arrest of the ship. 

The master, however, having hound himself by the terms of the* bond, 
was precluded thereby from setting up his. !ien. against that of tine bond- 
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holder, to whom on the face of the bond, he bad constituted himself 

24 Viet. c. 10 ( the Admiralty Act 1861 ), and .26 Viet, c. 24 
( the vice Admiralty Act 1863 ), extend to India. * The High 
Gburfc, as constituted by the Charter of 1862, had not, by vir- 
tue of the Admiralty Act 1861 or otherwise, any jurisdiction 
over claims for disbursements by the master. But after' the passing of 
the Charter of 1 8G5 the vice Admiralty Act 1863 applied to the High 
Court, as being" a vice Admiralty Court n established, after the passing 
of thpt Act, in a British possession, ” Held, therefore, that the High 
Qourt had jurisdiction, as a vice Admiralty Court, to entertain the claim 
ofihe master for wages and disbursements on account of tho sh ip. 6 
~ ti. R. 323,324. 

BOND [ Instalment;. 

178. A suit may lio on an instalment bond notwithstanding the 
terms of the bond givo the plaintiff aright to execute it as a decree. 4 
W, R. 81. 

179. The defendants, pitrda-nn.fthncii ladies, having unsuccessfully 
defended the suit throughout on the gound of tender of payment and 
deposit in Court, and that they had done all they could to induce the 
plaintiff to take the money due on a Ids thaw foe or instalment-bond. Held 
that it was too Into for them now in appeal to urge that they had been 
overreached by the plaintiff, and made to execute a bond for money 
which they had never owed. 

» H 

, Hold also that tho Sub- Judge was right in restricting the plaintiff to the 
. property pledged in the Kisibuiuloc, plaintiff having sued upon tho 
tbundae and prayed to have his claim declared payable by the sale. of 
property mortgaged therein. 18 W. It, 3 

180. In a suit to recover from a ticcadar certain arrears of rent and 
( under the denomination of " interest ”) an increment of 50 per cent, 
on tho amount roserved according to astipulation in the kuboolout that 
such increment should bocomo duo in the event of non-payment of 
an instalment ou tho day on which it was to be paid. 

Held that the 50 percent, stipulated for was in the nature of a penalty, 
fto to wnj ^tovwV cyt to* Z&wftvv&tir 

sustain from delay in the payment, and that plaintiff was entitled 
to recover only so much as would compensate him for such loss. 20 
W; ft. 257. 

181. Plaintiff sued in a Small Cause Court, on an instalmenUbond 

* 81 rupees. The bond had been executed for nuzzar or salami con- 
temporaneously with the execution of a potta and kabuliat, by which 
the defendants agreed to pay the plaintiff 335 rupees a year, for two 


Sw 5 B. H. a. 64 ( Attte No. 176 ), 
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¥ i, as rent for certain land. The gotta and kabnlait had not been re- 
gistered. A previous suit brought by the plaintiff under Act X of 1859, 
bad been, therefore, dismisso, and no bral evidence was admitted to 
prove the terms of the potta and kabuliat. The defendants now claimed* * 
a set-off against the amount claimed tinder the bond, on the footing of a 
contract contained in the potta and kabuliat. The Judge refused to 
receive them in evidence, or to receive oral evidence of their contents, 
and gave a decree in favor of the plaintiff, subject to the opinion of: the 
High Court on four questions submitted by him. 

Held, tho suit on the bond, was properly cognizable by the Small 
Cause Court as a simple debt due under the bond* It was clearly upt 
for an abtvah or illegal cess, whether it was nuzzar or salami wan inn* 
material, the defendant having benefited iu the Act X suit by the 
fact that no oral evidence hud been admittod to prove the contents 
of the potta and kabuliat, it would have been contrary to rule and in- 
equitable to admit such evidence now in support of his claim of. set- 
off. 5 B. L. li. App. 1. 

BOND (Joint). 

182. A creditor who lends money on a joint bond or on several 
bonds, exercising the right which ho possesses to resort to all his security 
till the debt is re-paid, is not fettered by any arrangements between 
tho principal and the surety or sureties as to the mode in which tbo 
principal shall indemnity. 1 1 W. it. 4G1. 

* 

BOND (Novation of). 

183. B became surety under bond to Government for the treasurer 
of a Collectorate. The Collector yearly examined the accounts, and struck 
a balance which he certified to be correct, B on each such occasion, exe- 
cuted a new bond, but the old bonds were not cancelled or given up. 
On subsequent enquiry, the treasurer was discovered to have embezzled 
moneys during each year. Held that, on such discoveries being made, 
B was still liable uudor the old bonds there having been no novation. 

Where tho Courts below had admitted evidence not properly admis- 
sible, tho Judicial Committe examined tho whole evidence, and being 
satisfied that there was independent of that inadmissible evidence, suffi- 
cient to justify the decision of thoso Courts, dismissed the appeal. 9 B. 
L. li. P. C. 364. 

BOND (Under Seal). 

184. A bond, although under seal, does not in India of icself import 
that there has been a sufficient consideration for it. 2 N. W. P. 

BOND (Written). 

Where a husband writes and signs a bond in the name of hie 
wife, there is a tacit or implied contract by him that lie had authority to 
do so. If he had not authority, the obligee may sue for damages for 
breach of contract or for false representation. 18 W. B. 249. 
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OAHBIEB [By water]. 

186. A carrier by sea is obliged to make an actual delivery of go«>ds 
carried by him to the consignee ; but such prima facw obligation 
may be affected by the custom of the port where the goods are to be 
delivered. 

Neither by the custom of the port of Bombay, nor by the provisions of 
the Custom's Act, is the master of a ship bound to wait 15 days before 
commencing to land his cargo, but within a reasonable time after the 
arrival of his ship 48 hours in the case of a sailing vessel, and some what 
less in case of a steamer — lie is at liberty to land goods, if the consignee 
has not thou sent boats for them, and such landing is not unlawful, or a 
breach of contract as carrier, on the part of the master. 

The landing of goods under the above circumstances and setting them 
apart for the consignee, do not constitute a delivery of them to the con- 
signee, but such goods after being so landed continue in the possession 
of the master as carrier. 

The defendant received goods on board his steamer under a bill of 
lading which exempted him from, liability for loss occasioned by the 
net of God, the Queen's enemies, fire, and all every other dangers and 
accidents of the seas, rivers and navigation of whatsoever nature or 
kind, and lawfully landed them on the Custom House Bunder at Bombay 
where they were accidentally burned before they were delivered to the 
consignee. 

Held, that he was protected by the above exception in the bill of 
ladiug. 6 B. H. It. 0. J. 71. 

187. Plaintiff shipped some bales of cloth from Calcutta to Rangoon 
under a bill of lading by which the defendants were bound to deliver, 
'* accidents, loss or damage from fire, machinery, boilers, steam, and all 
the accidents of the sea, rivers, land-carriage, and steam navigation, &c” 
excepted. On the voyage, one of the boilers leaked, and steam and 
water escaping, some of the bales were damaged. 

Held that the damage was within the exceptions in the bill of lading 
and therefore that the defendants were not liable to make good 
the loss. 

Quern, — Whether, notwithstanding the exceptions in the bill of lading, 
the defendants might not have been mode liable in a suit on the implied 
wnrrantly if it had been proved as a fact that the boiler was not reason- 
ably fit for the voyage. 

The bill of lading contained a provision that any claim for short de- 
livery or for damages done to goods should be made at the port of Cal- 
cutta and not elsewhere. Held that this clause did not affect the plain- 
tiff's right of suit in the Court at Rangoon, and that if the defendants, 
meant to object that no claim had been made in Calcutta before the 
commencement of the suit, they should havo done so in proper time* 
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tua., iu liis written statement. An objection on that ground taken for 
the first time at the hearing of the appeal was disallowed. 8 W. B. 35. 

GABBIER ( Common ). 

188. So long as goods, thongh delivered to a common carrier appointed 
by the consignee, remain at the risk of the consignor, they are not 
delivered to the consignee. 1 M. H. R. 200. 

169. In an action to recover damages for injury cansed to the goods 
by the negligence of the defendant as a common carrier, it is not necessary 
for the plaintiff to give evidence of such negligeuce unless the defendant 
has shown that the injury was occasioned by a cause which was within 
the exceptions. Then the plaintiff would be at liberty to show that 
there was negligence so as to deprive the defendant of the benefit of 
the exceptions. 22 W. It. 40. 

190. Plaintiff delivered certain jute to the India General Steam Na- 
vigation Company at Serajgunge, for delivery at the Extern Bengal Rail- 
way Companies station at Sealdha, and it was arranged by the bill of 
lading ( tho contract in the case ) that the freight from Serajgunge to 
Sealdha should bo payable to the Eastern Bengal Railway Company at 
Sealdah, and it was so paid upon the delivery of the goods. A portion 
of the jute was not delivered, and this suit having been brought against 
the Eastern Bengal Railway Company for the value thereof, the Small 
Cause Court Judge was disposed to dismiss the suit without further 
enquiry, on the ground of want of privity between plaintiff and defendant : 
Held that it was premature for the Judge to say that the suit could not 
lie against defendant without proceeding with the further investigation 
of the case, and that although plaintiff rnigtht have a remedy against the 
Indian General Steam Navigation Com pay, it by no means followed that 
ho had . none against the defendant Company also. 17. W. R, 240,241. 

191. A person carrying on the ordinary business of a proprietor of 
dak-carriages does not come within the term u common carrier” as that 
term is understood in the English law. 

Such a person is bound to exercise reasonable and ordinary care in 
respect of baggage entrusted to him, but is not responsible for any loss 
which may not arise from the negligence or default of himself or his 
servants, he not being a common -carrier bound to insure the safe con- 
veyance of the baggage against all risk, save the act of God or the 
Qeen's enemies. 

He is to be regarded as a baliee for hire, and the fact that he does not 
deliver the baggage at the end of the journey should be accepted as pri- 
tnajacie proof that the loss has been occasioned by negligence for 
which he is responsible, and, consequently, the onus of proof lies on hitn 
that reasonable oare was exercised by him. 2 N. W. P. 237. 

192. A and Co. at Madras shipped by the B. I. S. N. Steamer "Meh- 
ratfca” a box of coral to be delivered to their agent M. at Bimlip&tam. At 
the time of shipment they declared the value and paid enhanced freight on 
accouut of such value. By the bill of lading the Company undertook to 
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deliver flic casein good order at Bimlipatam to tlie consignee M. Subject 
to certain Conditions annexed. By one of those conditions if the con- 
signee did not take delivery when the ship was ready to discharge, the 

{ (oods might be ware-housed at the merchant's risk, and the Company*** 
lability wasdo cease when the goods left the ship's side. Tlie consignee 
did not take delivery at the ship's side, and the Company's agent at 
Bimlipatnm took the case to the custom house as he was bound to do 
by tht* Regulations of the port. If the Superintendent of tho Custom 
House had known that the case oontained corals, it would have been 
placed in an inner room, but the Company's agent did not know tho 
contents of the case, and, therefore was unable to give any Buch in- 
formation to the Superintendent. While the case was lying at tho 
Custom-house, application was made on plaintiff's behalf to the Company's 
agent for delivery of the ease upon the usual guarantee. The agent re- 
fused to deliver the case without the production of tho bill of lading. 
Afterwards the bill of lading was received from Madras and the case 
was delivered up. At some time betwoen its leaving tho ship's side ami 
delivery to tho consignee the case was opened and a portion of tho 
contents stolen. Held, that the defendants were not liable. 6 M. II. 
E. 353. 


193. In March 1871 T and Co. brokers in Calcutta, sold to Sand Co. 
On account of C an up country seed merchant, 200 tons of poppy seed, 
and allowed C to draw upon them to tho extent of the valuo of 50 tons 
before despatch, on the terms of a previous contract by which they had 
allowed C to draw against cotton to arrive in Calcutta before tho drafts 
matured, C authorizing them to receive payment on his account on 
goods sold and delivered through them. Towards the end of March C 
ehtered into an arrangement with E, a merchant in Calcntta, under which 
E accepted bills to a large amount for C upon C's promise to cover tho 
bills before maturity. In Juno C ordered the defendant Railway Com- 
pany to consign all goods despatched from Fyzabad to E's address 
aii d empowered E to take delivery of, and give receipts for all such 
goods. In the same month C despatched from Patna, in bags supplied 
by S. & Co., 55 tons of poppy seed to Calcutta, and sent the Railway 
receipt to E, who was therein named as the consignee. One of tlie terms 
printed on the receipt stated that goods would only be delivered to tho 
consignee named in the receipt or to his order. In advising E. of tho 
despatch of the poppy seed, C. informed him that it had been sold to 

S. & Co., and that delivery was to be made through T. & Co., and E. 
had also Seen letters which passed between C. and his agents in which 
the following passages occurred, “ our Calcutta firm will deliver the 
poppy to T. & Co.," and “ Do your best and hurry off despatches of 
DO tons of poppy. The rest of the poppy and linseed can go to E. 
E. endorsed the railway receipt to S. and Co., who paid the freight, afad 
sircars of E, and S. and Co., together went to the railway station 
and demanded delivery which the Railway Company at first promised to 
give, but aftorwords, under an order from C. to deliver 50 tons to 

T. and Co. and to no other party, tho rest of the seed to be delivered 
according to documents," they at T. and Co'S request delivered the 
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whole 55 tons to them. In an octionlby E. against the Railway Com- 
pany for non-delivery of the deed to him. 

Held (per Markby, J.,) E, was a mere agent of the vendor for the 
delivery of the goods ; T. & Co. had a superior title to the goods* of 
which E, had notice. 

Held ( per Couch, C. J M and Macpharsott J., on appeal ) the Railway 
Company was bound to deliver to E. The property in the goods and 
right of possession was in him ; he had an authority coupled with an 
interest which C could not revoke ; he had no notice of the title of T. & Co, 
which was an equitable right only. 8 B. L. R. 581,582. 

CHAMPERTY. 

1 94. Quere . — Whether Champerty or Maintenance according to English 
Law is forbidden by the Law of India. 3 W. R. I'. C. 33. 

195. By the English law, to maintain an action for Champerty or 
Maintenance, it is necessary to establish that the transaction was 
against good policy and justice, or tending to promote unnecessary litiga- 
tion. 8 M. 1. A. 1 70 ; 3 W. R. P. C. 33. 

190. Held by Glover J. ( Macpherson, J., dissenting), that there is 
no law against Champerty or Maintenance in Bengal. 9 W. R. 490. 

197. Every purchase of a suit is not Champerty. 9 W. It. 243. 

198. Where the purchaser of a share of land joins his vendor in a suit 
to recover his own property, his action cannot be termed “ Champerty/ 1 
12 W. It. 133. 

199. Q nare . — Whether contracts involving Maintenance and Champer- 
ty, as those offences aro defined by English law, will be enforced. 1 N. 
W. P. 1. 

200. The law of England as to the offences of Maintenance and 
Champerty does not apply to Natives of India. In dealing with objections 
to their contracts, on the ground of Maintenance or Champerty, the 
Court must look to the general principles regarding public policy and 
the administration of justice upon which that law at present rests. 

To constitute “ Maintenance ” imporper litigation must have been 
stirred up with a bad motive or purpose, contrary to public policy and 
justice. 

€€ Champerty ” is a species of " maintenance/ 1 rtnd of the same charac- 
ter, but with the additional feature of a condition or bargain, providing 
for a participation in the subject-matter of the litigation. 1 M. H. 
R. 153. 

201. Maintenance and Champerty are not offences in India, and the 
ground on which agreements which are champertous, and agreements as 
to Maintenance, are considered void here, is because they are consider- 
ed void and against public policy. Accordingly, in this oountry no action 
lies against a person for Maintenance. 22 W. R. 138. 
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20J # The Courts will not interfere wlieu a tmnafer is completed at 
once e. g, where a party buys a certain share of a litigant's risk ami 
stands or falls by his purchase, having only the right to recover his share 
from the party suing if the latter wins his case, and having no claim ut 
all if the Courts decide against him. 

Queers. — Whether, in the present state of the law in India, Champerty 
cau be pleaded at all. W. 11. S. N. 390. 

203. In consonance with the principles laid down by the High Court 
of Calcutta in several decisions, the Lords of the Privy Council held 
that, although the law of Champerty was not applicable to the Mnfussil, 
the Courts would be exercising a very unsound discretion, and acting 
on a very erroneous principle, if they were to allow a stranger to inter- 
fere in family affairs, by an agreement between him and the real heirs 
that if he should establish their claim he should lx? entitled to a share 
of their estate ; and that such an agreement could not be enforced, 
being something against good policy and justice, something tending 
to promote unnecessary litigation, and something that in legal sense is 

immoral. 22 W. IL P. C. 1 48. 

\ 

204. Tt entered into an agreement with G, that if a suit, which was 
then about to be brought by G for the recovery of certain land, should 
be decided in favour of G R was to pay G Rs. 85, and G was to make 
over to It half tho land recovered. R was to pay G Rs. 5^ in certain 
proportions which It was to lose if tho suit was not decided in favour 
of G, G recovered the land and It then sued him upon the above agree- 
ment. 

No issue was taken in tho Court of first instance on the question 
whether the agreement was void for Champerty. 

An issue was raised on this question by the Appellate Court and (no 
evidence being taken) was decided in favour of the defendant. 

Held in special appeal that, as it was not manifestly apparent on the 
face of the proceedings that the agreement was against morality or pub- 
lic policy, ^ the Appellate Court ought not have held it void. 

Sembh . — That the above agreement was not void on the ground of Cham- 
perty ; at any rate, that it was capable of explanation by a consideration 
of the surrounding circumstances which the plaintiff should have had 
an opportunity of giving iu evidence. C B. H. It. A. J. G3. 

205. In a suit by a Mahomedan mooktear for specific performance of an 
. agreement under which he advanced money to carry on a suit by mem- 
bers of a Hindu family to set aside alienation made by their father, on 
the understanding that he was to be entitled to a share of the estate reco- 
vered from the purchasers in the event of success : Held, that the agree- 

» inent saVored of Champerty, and that a suit involving such interference 
f in the affairs of a Hindu family could not be countenanced. 13 W. 
li. 427. 

20G. The three childless widows of aemiudars instituted a suit against 
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the rightful heir to their husband's estate, in which unsuccessfully disputed 
his legitimacy. Previously thereto they had obtained advances of money 
from the present nWintiff, and executed in his favour an agreement and 
a bond, whereby they secured to him the payment of large sums in case 
they recovered their hnsbamVs estate, and virtually gave to him the en- 
tire control of their suit. Subsequently they agreed with the rightful 
heir to compromise the suit, which compromise however was never acted 
upon, partly owing, it was alleged, to the subsequent conduct of tho 
heir. At the date of the compromise, tho heir, who had just nttniued his 
majority, and was without proper Counsel or assistance, and acted under 
threats from the plaintiff, a powerful and wealthy banker, that he would 
carry on the litigation against him per fa* ctnf nefa*, was induced, con- 
trary to his own judgment and sense of right, and without any evidenco* 
that the sum chained was really due to the plaintiff, to execute a bond in his 
favour, whereby lie bound himself to pay a large sum of money claim- 
ed by the plaintiff as being due from the widows ; the plaintiff on his 
part agreeing that ho would treat such jwiymontas a satisfaction of his 
claim against the widows, bub meanwhile that he retain the. securities 
which he held from them. 

In a suit brought by the plaintiff against the Tiofr to enforce the last 
mentioned bond Held that the bond was wholly invalid and fraudu- 
lent as against the defendant, and that as there was no privity of con- 
tract between the plaintiff and defendant independently of (he 
it could not stand as security for anything which might be justly 
from the widows. 

. — The transaction, oven if valid, did not Amount to a nova- 
tion ; for tho plaintiff never a band on od his claim* against the widows, 
but only agreed to abandon his remedy against them, in case ho obtain- 
ed satisfaction of his claim from the heir. 

mm . — Whether the plaintiff could have recovered from tho widows, 
if they had been successful against the heir, the large sums of money 
secured by their bond and agreement ? 

The law of Champerty and Maintenance is not the same in India as 
in England. The English Statute with regard to Champerty is not 
applicable in the mofussil in India. The Indian Courts in every transaction 
must decide upon the facts whether it is merely the acquisition of an 
interest in the subject of litigation bona fide entered into, or whetlber 
it is an unfair or illegitimate transaction got up for the purpose mere- 
ly of spoil, or of litigation, disturbing the j>eace of families, and carri- 
ed on from a corrupt or other improper motive. J 3 B. L. it. 5 )9. 

207. N, claiming to be entitled to certain real and personal property 
as heir of one J, brought a suit under Act XfX of I 84*1 fo obtain possession 
thereof ; and, in order to provide funds to carry on the litigation execut- 
ed an whereby lie purported to relinquish and convey to one 

K a moiety of his right, title and interest in the property, in considera- 
tion of the suiri of Its. 50 K agreeing to take all proper steps, and to 
defray all expenses necessary for the recovery of the property, which was 
valued iu the iknimnma, at Its. 75,010. K, accordingly,, carried on the- 
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0oit and incurred cosfis to the extent Rs.l,700, but the suit was ttlti- 
mate I dismissed. The property wrs afterwards taken possession of by 
the Court of Wards on behalf of one S, who claimed under an 


alleged adoption by one A, the person last iu possession. There- 
after K, sold his interest under the ikrarnama , which he valued at Rs. 
2,18,000, to the plaintiff for the sum of Its. 1,700. In a suit brought 
against the Court of Wards as representing S, for the recovery of a moie- 
ty of the property or its value, in which N refused to join as plaintiff and 
was made a defendant: Held that the suit was not maintainable, the con- 


veyance by N. to K did not operate as a present transfer of the property, 
but only as an agreement to transfer ic on conditions which were ne- 
ver fulfilled; the plaintiff was not entitled to recover as against S, 
who was no party to the deed. Held also that the transaction was void 
as being contrary to public policy, and one to which effect ought not to 
be given by the Court. 1 3 B. L. R. 495. 


208. A Commissariat Officer named Mackellar had a butler named 


Lai ah Miyali, who was employed to put forward with the money of Mac- 
kellar, or his own, various large contracts. Two accounts were opened 
in several houses of agency in the names of Mackellar and Lalah Miyah, 
To secure himself, Mackellar caused Lalah Miyah to execute a will 
leaving his whole estate to Mackellar. Testator and legatee perished to- 
gether in the Persia steam ship, in I8G4. The Administrator General of 
Madras administered to Lalah Miyah ’s estate, but the personal represen- 
tatives of Mackellar contested the right of the Administrator General to 
pavover the fund to those of Lalah Miyali. The result was that Lalah 
Miyah’s representatives, the present defendants, were driven to a suit to 
establish their rights. Not having funds to prosecute that suit, Lalah 
Miyah’s representatives were recommended by their attorney, C, to apply 
to one Jaffarji Tyab Ali (the present plaintiff) who was also a client of C’s, 
for the necessary funds. Jaffarji consented to advance money for the 
purposes of the suit and on the 28th July 1869 a so-called deed of mort- 
gage drawn up by C, was executed between the present defendants ns 
mortgagors and the plaintiff, Jaffarji, as mortgagee, whereby in consi- 
deration of an advance of the sum of rupees 5,000 (the receipt of 1,800 
rupees of which was by the instrument acknowledge) cl to be made by Jaffarji 
to such attorney as he should select, before the 3 1st December 18(59, the 
defendants mortgaged every thing to which they might be entitled or 
recover by suit, the mortgage to be defeasible on payment of 50 per cent, 
of what they might recover by suit, and a further 50 per cent, upon all 
to which they might be entitled as the persons entitled to Lalah Miyah 's 
estate. They also covenanted to repay the money lent with interest. The 
present defendants succeeded in their suits against the representatives of 
Lalah Miyah, and this suit was brought by Jaffarji to recover a commis- 
sion of 50 per cent, on the sum recovered, and the sums advanced, with 
interest. Defendants deuied that plaiutiff lmd fulfilled his part of the 
agreement and alleged that in consequence of his neglecting to supply 
funds they had been compelled to borrow of a third party. They also 
pleaded that the agreement was void for Champerty and Maintenance. Held 
that by the Law of England, which prevailed in the present suit, this con- 
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tract; wA» clearly void, being contrary to the plain provision of the com- 
mon and statute law against Maintenance, and that it was also void as being 
contrary to public policy. The Court farther found that tlie plaintiff 
had failed to fulfil his part of the contract, but allowed him, viz.. Rs. 
2,200, with interest. 7 M. H. R. 1 28. 

209. The Mofussil Courts of India, administering justice according to 
the broad principles of equity and good conscience, will not apply the Eng- 
lish law of Champerty and Maintenance according to the practice of the 
English Courts, but they will consider whether a transaction impeached 
on the ground of Maintenance is merely the acquisition of an interest in 
.the subject of litigation bona fide entered into, or whether it is an unfair 
or illegitimate transaction got up merely for the purpose of spoil or of 
litigation, and they will not allow a stranger to interfere in family affairs 
by an agreement between him and the real heirs that he should be en- 
titled to a share of the estate. (8 M. I. A. 170) distinguished . 

A. , a stranger, advanced money to enable B. C. and D., childless 
Hindu widows, upon a false claim of inheritance, to take the estate of 
the family from E., the rightful heir ; A got the entire control of the 
suit and of the affairs of B. C. and D ; and B. C. and D. executed an in- 
strument purporting to secure to A. a large sum of money upon their 
obtaining the propety and also gave him their bond for a sum alleged to 
have been advanced by him. 

B. C. and D. having agreed with E. to withdraw the suit upon terms 
of compromise, E. was induced to enter into a bond to A., by which E. 
in effect engaged to pay to A., in discharge of his claim upon B. C. and 
D. a fixed sum, which was claimed by A. as the amount due to him ; and 
A. agreed to abandon his claim upon them on such payment, retaining the 
securities he held from them until E's bond was satisfied. 

At the time of entering into this bond, E. had only just attainod his 
majority, was without proper counsel or assistance, and was threatened 
by A. with the consequences of not immediately acquiescing in his de- 
mand, the threats not being of bodily violence, but of carrying on the suit 
to his ruin ; and such threats overcame his free will, and induced him 
contrary to his own judgment and sense of right, and without auy evi- 
dence that the sum claimed was due, to execute the bond. 

On a suit by A. to enforce the bond 4 — 

Held, that the taking of the bond from E did not amount to novation ; 
that the bond was wholly invalid as against E., and could not even be made 
to stand as a security for what might really have been advanced by A. 
to B. C. and D., as nothing was ever due from E. to A., and there ex- 
isted no privity of contract between them. 1 L. R. P. C. 241, 242. 

210. B, a childless Hindu widow, entered into an arrangement with 
G, whereby she appointed G her irrevocable attorney to institute, — and 
G agreed to institute and prosecute (with funds which he was to pro- 
vide), — a suit in B^s name to recover her husband's estate from her 
brothers : and as part of the arrangement B conveyed and assigned 
to G all that she might recover, with ail interest and accumulations 
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thereon, — the agreement being that 6. should retain half of all that 
was recovered, for his own absolute benefit as remunera- 
tion for his trouble, and that out of the remaining half G. 
should re-pay himself all sums of money spent by him in prosecuting 
the suit or for B's maintenance pen dente 1 tie, making over only the re- 
eidu of such remaining half to B. A suit was accordingly instituted 
and B obtained a decree, in execution of which a large sum of money was 
paid into Court : — 

Held, that a suit would lie by the reversioners to restrain waste and 
to prevent tl»e payment of the money out of Court to G. 

Held, by Peacock, C. J., and Maopherson, J., that the contract was void 
against the reversioners., otherwise than as a mere security for sums pro- 
perly paid and costs properly incurred by G, with interest on such sums 
and costs. 

Held by Peacock, C. J., that the arrangement by which one half share 
was assigned to G absolutely as remuneration was not binding on the 
reversioners,— -if not upon the ground of Champerty, upon the ground 
that it was an unconscionable bargain and a speculative, if not gambling, 
contract. 

Held by Phear and Macpherson, J. J. that the whole contract aud as- 
signment were void under the English Law as savoring of Champerty and 
Maintenance, and as being an unconscionable and gambling transaction, 
and therefore contrary to public policy. 

The suit by the reversioner was originally instituted in the Hooghly 
Court, aud H, who was a defendant, was not subject to the jurisdiction of 
that Court. II however joined in an application to have the case tried 
by the High Court in the exercise of its extraordinary original civil juris- 
diction, which application was granted. 

Held by Peacock C. J., and Macpherson, J., that the case having been 
transferred from the Hooghly Court, the law applicable to it was the law 
which would have governed it if it had been tried in Hooghly. 

Per Macpherson J. — Held that the law applicable to the case if tried 
in the Court of Hooghly was precisely the same as the English law ap- 
plicable to it. 12 W. R, 0. J. 13, 

211. In a deed, dated 17th J uly 1 867, it was recited that A. was entitl- 
ed to certain property then in possession of D. and E. and that A. and B. 
her husband, “ having no funds to adopt or to commence legal proceed- 
ings” for the recovery of the property, had applied to C. to assist them 
in commencing and conducting the necessary suits and to make all the 
requisite disbursements connected therewith until their final termina- 
tion, and that C. had agreed to do so, and also, as A. and B. had “ no 
means whatever,” to pay to them or the survivor Rs. 150 a month until 
the fiual termination of the litigation. Then followed the appointment 
by A. aud B. of C. to be their attorney to institute and prosecute all 
necessary suits, to sign all papers and documents, to receive all moneys 
take possession of all lands &c., to which A. and B. might become 
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entitled under any decree or order that might be made, and to appoint 
attorneys and vakeels. C. then covenanted to institute and pro- 
secute the necessary suits and to make tho necessary advances 
and payments and to pay Its. 150 a month to A and B. Then it was 
agreed that out of the moneys or proceeds of lands &c., recovered, C*. 
should, in the first place, retain and reimburse himself all advances ami 
payments made by him with interest thereon at 12 per cent ; in the 
second place, retain to himself by wny of remuneration lor his trouble 
and risk, one-third of the net proceeds of the litigation r and, in the 
third place, make over the remaining two-thirds to a A. and B. A and B* 
covenanted not to intermeddle with C. in prosecuting the litigation, that 
they would render him all possible assistance, and that the power of attor- 
ney given by them to C. should be irrevocable so long as he prosecuted 
the litigation and paid the monthly allowance Ks. 150. It was provided* 
however, that if B wished to devote all his time thereto, lie might have 
the management of the litigation, but under the control of 0; and 
that A. and B. might revoke the power of attorney on re-payment to C. 
of all money advanced by him with interest at 12 per cent. ; and the sum 
of Jis. 2,1 00 by way of liquidated damages. A power was also reserved 
to A. and B. to compromise, but only with the consent of C. unless the 
sum to be received on the compromise should exceed the total amount of 
C's advi nces with interest at 12 per cent. 

Inpersuance of this agreements a suit was instituted in the names of A 
and 13 against D ami 15 to recover possession of the property. This suit 
was by the High Court decreed in the plaintiff’s favour, but was, on ap- 
peal, dismissed by the Privy Council with coats. While tho suit was 
in tho Court of first instance, D and J5. applied to Ikvvo (J 4 added as a par 
ty. This application was refused, and I>and E did not appeal from that 
refusal. 


Vending tho litigation, A ami B brought a suit against D and E for 
inattilaf, and obtained a decree. On the 21st September A and 13 execut- 
ed a memorandum of agreement, whereby C. purchased all their rights 
in the two suits brought by them against I) and E. Dand E now brought a 
suit against C. alleging that they had suffered loss and damage by the liti— 
gaffon instituted bv A and 13; that C was guilty of Champerty and main- 
tenance ,* that the litigation was commenced and continued maliciously 
by C in the names of persons who had no legal or equitable right and 
without reasonable or probable cause ; that the agreement of 1 7 fell July 
18(>7 was illegal and contrary to public policy ; that the litigation was 
carried on by C. at his own expense and for his own benefit ; and that C 
was tho real mover in the proceedings and illegally used the procedure 
of the Court to the damage and injury of the plaintiffs. 


Held, in the Court below and on appeal, that there was reasonable 
and probable cause for the institution of the unis tint suit brought by A 
and B against I> and T3. 


Held, by Macpherson, J.- — That the agreements of July 1 So 7 was il- 
legal and against pul die policy, as also where tlio subsequent institution 
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and maintaining of tli© suit which ho (substantially only for his benefit) 
had maintained against them. 1 

Held on appeal (reversing the decision of the Court below), that the 
suit was not maintainable. The English Statutes with regard to Cham- 
perty and Maintenance were offences publishable by the Common Law ; 
and the ground on which an action is allowed in England, — viz., that 0 
had been guilty of an offence by which the plaintiff had suffered damage, 
does not exist in India. The only ground on which agreements which 
savour of Champerty or Maintenance are held to be void in this country 
is that they are contrary to public policy. Assuming that the agreement 
of July 1867 was a valid one, and that C did thereby acquire an inter- 
est in the Bubject-matter of the suit, and supplied the means of carrying 
it on, such acts did not entitle the plaintiffs to maintain the present 
suit, or to recover against C the costs of the former suit. C ought to 
have been made a co-plaintiff with A and B in the former suit, or he 
ought to have been called upon to give security for the costs of that suit. 
13 B. L. It. 530. 

CHARTER PARTY. 

212. A Charterparty made between the defendants (the owners of 
the seaforth) and H. and Co. (the freighters ) provided that “ the owners 
should employ at the ports of discharge the consignee nominated by the 
frieghters to transact the ship business them inwards and outwards on 
the customary terms, not exceeding per cent on amount of freight 
payable inwards and 5 per cent outwards. 

H and Co. nominated the plaintiffs to transact the ship’s business in 
Bombay (a port of discharge) with the knowledge and consent of the 
master of the seaforth, and the plaintiffs accepted and acted under such 
nomination. 

The defendants refused to pay the plaintiff’s commission on the out- 
ward freight of the seaforth, on the ground that, under the circumstances 
under which such freight was procured, the plaintiffs were not, under 
the Charterparty, entitled to receive commission on it. 

Held that the plaintiffs were sufficiently within the consideratiAi of 
the Charterparty to maintain a suit foi* the breach of such clauses of it as 
were inserted for their benefit. C B. H. R. 0. J. 144. 

213. The plaintiff chartered a ship, of which he was master, to one 
C. H. C. of Calcutta, under a Charterparty by which it was agreed that 
the ship (which was then at Melbourne) should proceed to certain ports, 
and there load a cargo for Calcutta : “ the cargo to be delivered to the 
Charterer at Calcutta, on being paid freight at and after the rate of the 
lump sum of £ 1,15), for the full reach of the ship ; the said freight to 
be paid on the unloading, ami right delivery of the cargo as customary, 
less any advances that may have been made.” Or the arrival of the ship 
at Calcutta, C. H. C. requested the plaintiff to deliver the cargo to the 
.defendants as his agents, which the plaintiff agreed to do on having 
payment of the freight guaranteed by the defendants, The do- 
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fondants were bona fiide holders of the bills of lading which * had 
been signed by the plaintiff in respect of the cargo. They sent 
to the agents of the plaintiff in Calcutta the following letter “ as it 
will be necessary for us for the protection of our interest to get 
delivery of the cargo, and as we do not care about further trouble in the 
matter, we agree to guarantee payment of the balance of freight due on 
the Charter party, less any claims for short delivery, On 

unloading there was found to be a deficiency in quantity bet- 
ween the goods mentioned in the bills of lading, and those actually 
shipped and delivered. Held that notwithstanding this the plain* 
tiff was entitled to the whole of the freight specified in the Charter- 
party, and was justified in keeping the cargo until the freight was paid. 
8 B. L.B. 340; 17 W. It. 49. 

CHEQUE. 

214. An order directing a servant to pay at an uncertain time a 
certain sum of money to the payee on account of advance, is not a che- 
que, and the payee cannot transfer the same to a third party so as to 
give such third party a right of action against the drawer of sucli 
order. 

Nor is such a document evidence of a debt, enabling the person to 
whom the same is transferred to contend that by the sale to him he ac- 
quired the interest in a debt due by the writer of the order to the payee. 
2 N. W. P. 335. 

CLIENT AND ATTORNEY. 

215. The principle that while the relation of client and attorney sub- 
sists in full rigor, the latter shall derive no benefit to himself from the 
contracts or bounty or other negotiations of the former applies with equal 
force to the relation of vakeel and client 10 W, R. 469. 

21G. Where a bond is given by a client to an attorney not only is 
the client not estopped from disputing the consideration alleged in it, 
but the onnx probandi of the fairness of the transaction lies on the at- 
torney. 2 W. R. 307. 

CLIENT AND VAKEEL. 

217. A vakalu tnama h given by a plaintiff and couched in general 
terms, suffices prima facie to authorise the vakeel to apply on behalf of 
the plaintiff for leave to withdraw from the suit ; and in the absence 
of any thing to show that the vakeel acted contrary to his instructions 
or otherwise was guilty of misconduct in making the application, the 
client is bound by the act of his vakeel. 5 W. R. 801. 

218. The admission and consent of a vakeel made with due authority 
wi'H bind his client, though not present at the time of making it. 
Where therefore an order was made for the payment of a certain sum, 
being the moiety of the profits of an estate founded on the amount for 
which security had been taken as the rental of the zemindary when pos- 
session was given up, and that amount was admitted and assented to 
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by* the vakeel in Court,, a/nd the order made accordingly, held by the 
Judicial Committee, affirming the judgment of the Court below, that 
such consent was binding on the client, and precluded him from after- 
wards opening the account. 2' M. I. A. 25 3. 

219. Though a vakeel is entitled to whatever charge his client agrees- 
to, yet if a vakeel acts under au engagement constituting him the client's- 
Mooktear and legal adviser, he is bound by the same rules as an Attorney, 
and is, therefore, entitled only to such reasonable remuneration, as the* 
law allows. 2 W. R. 307. 

220. Suit by a pleader against his client to enforce a contract which* 
provided for the payment to the former of a large remuneration for his 
services, including a portion of the property in suit, Held that such 
contract stands on a d iff rent footing from one between private persons 
and that the Court, before enforcing it should require the plaintiff 
clearly to show its fairness, and that no undue advantage lias been taken 
of the client. 

It is necessary in such a case to look to the whole of the circumstances 
and the substance of the transaction, and not merely to the language of 
the agreement. A contract made in good faith by ft person with a litigant 
to supply him with funds to carry on the suit on the security of the pro- 
perty in dispute will be enforced. 

Such a contract is distinguishable from an officious intermeddling in* 
the suits of other persons or acts tending to promote unnecessary litiga- 
tion. IN. W. P. 1. 

COLLUSION. 

221. Where a deed was executed conveying a man's entire* property 
to his son, only two ye«u*s old, and reserving to himself one rupee a day 
for his subsistence, and after execution the conveying party remained in 
possession ; Held that in the absence of explanation no other inference 
could be drawn than that the deed was merely intended to be used as 
a blind. 10W. R. 449. 

222. Defendant having purchased a decree, caused the judgment-deb- 
tor's (B’s) rights and interests in certain property to be sold in execu- 
tion, and bought them himself. Plaintiff, who had purchased om* B's rights 
and interests in a four annas share of the property, intervened; but his 
intervention having been rejected in the Summary Department, he sued 
to set aside the summary order, and to establish his vendor’s right in the 
property. The vendor having admitted the sale to the plaintiff, the first, 
Court thought it unnecessary to examine the witnesses to, and the wri- 
ter of, the deed of sale, and finding the plaintiff in possession decreed 
the suit. This decesion was reversed in appeal. 

Held, that the Lower Appellate Court did wrong in presuming collu- 
sion between B and his vendee (the plaintiff ) and ought not to have re- 
jected the deed without examining tin) writer and witnesses, and that it 
should have decided whether plaintiff was in possession at any time 
Under a deed of sale, 10 W. It. 45 1 > 452. 
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COMPANY (Registered). 

223. Where the Articles of Association of a Limited Company stat- 
ed that the objects for which the Company was established were for the 
purchase of the business of an hotel-keeper, confectioner, and provisioned 
the future working and carrying on of the said business, and the doing 
of all such other things as were incidental or conductive to the attainment 

of the above objects, it was held, that tho Directors had power to bind 
the Company by the issue of negotiable securities in the ordinary course 
of business. 

Where a note which had been taken by the Company as a security 
from two judgment-debtors of the Company was endorsed by the Com- 
pany to a third party and discounted by him, and was, on the duo date, not 
having been taken up by the makers, renewod by tho Company,— -Held, 
such negotiation of tho note by the Company was within the ordinary 
scope of the business of tho Company. 

Also held, upon the facts, that the power of the Company to issue ne- 
gotiable securities was well exercised, and that the Company had due 
notice of dishonor by the makers. 1 B. L. R. 0. J. 14. 

224. A member of a duly registered Company, whose shares havo been 
forfeited is as much a past member as a member whose shares have been 
surrendered or transferred, but he is not liable to be placed on the list of 
contributories until it is established that the existing members are un- 
able to satisfy the contributions required to bo made by them, in pur- 
suance of the Indian Companies Act, and that tho debts, in respect of 
which he is called upon to contribute, were incurred prior to the date 
on which ho ceased to be a member of the Company. 1 N. W. P. 101. 

226. The Register of shareholders, required by section 14 of Act 
XIX of 1857, may consist of particulars entered in different books 
which taken together substantially contain all the information which tho 
Act requires. 

If there be a substantial compliance with the requisitions of the Act, 
the Rogister is not invalidated by reason of slight deviations from its 
directions, or by unimportant omissions or defects in tho particulars o£ 
information specified in section 1 4. 

If the certificate of Registration be not forthcoming, the fact of in- 
corporation may be proved aliunde . 3 B. H. R. 0. J. 105. 

226. A suit may be brought in the Courts in India against a Com- 
pany that is being wound up under “ The Companies Act 1862/* without 
the leave of the Court of Chancery being first obtained. 

Semble . — The High Court will, in the exercise of its general power, 
Btay the proceedings in a suit against such a Company where the circum- 
stances are such as to render it proper to do so. 6 B. H. R. 0. J. 83. 

227. In a suit brought by a transferee of shares in a Joint Stock Bank- 
ing Company, formed after the passing of Act VII of 1860, and neither 
incorporated nor registered when the plaint was filed, to compel tho 
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Directors, Trustees, and Public Officer of tlie Company to give up tbe share 
certificates which had come iuto the possession of the Bank, • or to p»y 
•damages to the plaintiff : Held, that the Company being illegal, 
under section 2 of Act XLX of 1857, the suit- was not maintainable. 8 B. 
H. R. G.J. 359. 

228. A Company was formed with the following objects, as stated in 
the Memorandum of Association, viz., “of securing valuable property 
in the new port and town of C and its immediate vicinity ; and of 
improving the property so acquired by building upon, letting, or sel- 
ling it as may he deemed most advisable ; and of undertaking the 
construction of public works calculated to facilitate trade, and also of 
constructing tramways, roads, docks, wharves, and jetties upon the land so 
as to be acquired ; and for all other purposes that may be essential or 
conducive to the attainment of or connected with the above objects 
Soon after the establishment of the Company, the Directors were induc- 
ed to take a share in and become liable for the cost of a mill for husk- 
ing rice, which it was intended to establish by a separate Company ; and 
a considerable sum was advanced out of the funds of the Company for 
the building of the mill and for machinery &c. The undertaking fail- 
ed, and the Directors, to avoid losing the advances of the Company, 
resolved to take over the mill, and carry it on as the property of tho 
Company. They accordingly purchased a large quantity of rice which 
was husked at tlie mill, and consigned to several firms in England. P 
M and Co. were appointed agents of the Company in Calcutta for the 
purpose of shipping the rice, under letters from the Directors guarantee- 
ing that the Company would pay at maturity any re-drafts which might 
be drawn on P M & Co. as their agents in respect of the shipments. 
Bills of Exchange wore drawn by P M and Co. on the firms to which 
the respective consignments were made, and these bills wore sold in tho 
ordinary course of business in Calcutta, P Mand Co. realizing the pro- 
ceeds for the benefit of the Company. These bills were honoured by 
the respective consignees. The rice was sold in England at a consider- 
able loss, and re- drafts for the deficiency were drawn on P M and Co. 
or on the Company. The Company went into liquidation during those tran- 
sactions. Some of these re-drafts had been accepted by the Company, 
and others merely registored by the liquidators as claims against the 
Company. Claims were now made on the Company by the drawees or 
endorsees of these re-drafts, but the liquidators declined to pay 
them, stating that the proceedings, in connection with tho 
consignments of rice, were not authorized by the Momorandura 
and Articles of Association of the Company and that therefore the Com- 
pany was not liable for any losses in respect of such consignments. Held 
that trading in rice was a transaction ultra . vires of the Company ; tho 
Directors therefore could not bind the Company, and the consignees 
could not recover in respect of the shipments. 

The Company was not liable on the re-drafts ; it had no power to is- 
sue Bills of Exchange or to accept the re-drafts, and therefore the 
holders of those which had been in fact accepted were in no better po- 
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rntion than tho' holders of those which had not been accepted*, f R L. 
It. 483, 484. 

COMPENSATION. 

229. A putneedar is entitled to compensation, although there was no 
agreement to that effect. 4 W. R. 40. 

230. Compensation-money for land taken np by a Railway Company* 
should be divided by the parties entitled to it in the ratio of their res- 
pective interests ,in the land. 18 \V. R* 9!. 

COMPROMISE. 

231. A razinamaJt to compromise a suit, nncl a bond arising out of. 
the same transaction, recognizing a right in ono-fourth of a Talook, de- 
clared null and void, as having been obtained by fraud and intimida- 
tion by the Manager of fclie Agents Court at Ganjatn, who used his ofli- 
cial character, as a pressure upon a Zemindar in difficulties in that district,, 
to effect from him the execution of such instruments. IQ M. I. A. GO; 

232. Where the parties to a suit which went up on appeal to the* High? 
Court entered into an agreement in 1826, by one of the terms of which 
it was stipulated that both’parties should provisionally take possession 
of certain portions of the land in dispute, but that either party would 
be at liberty within 12 months from the date of tho agreement to apply 
to the proper tribunal to effect a rectification in the quantity of land which 
each was to hold permanently, and one of the parties did make such appli- 
cation to tbe local Judge, wlio refused br entertain it on the ground; that 
tho appeal (which under the agreement was to be abandoned) was still 
before the High Court : It was held by the Privy Council that the local 
Judge should cither havo entertained tho application himself as an ori- 
ginal suit, or have kept possession of it until a. petition had been pre- 
sented to the Sudden Court to make the agreement a proceeding of that 
Court, and to have an order giviug effect tOs it by way of compromise. 
15 W. JR. P. C. 38. 

233. A solehnamah or deed of agreement to compromise conflicting 
claims entered into in the presence of witnesses and solemnly acknow- 
ledged in Court, by parties who were mutually ignorant of their respec- 
tive legal rights, cannot afterwards be set aside upon plea of ignorance- of 
the real facts, when the party seeking to avoid the deed had the means 
of ascertaining those faots within his reach. 

Gross fraud and imposition are not to bo imputed upon mere suspicion,, 
and unless the charge is proved, a party caunot be released from an 
agreement entered into by their ©wn solemn act. 

The onus of showing that a compromise has been fraudulently obtain- 
ed by intimidation and false representation, is cast upon those who soek 
to impeach the validity of their own deed. 2 M. I A. 181. 

234. Immoveable property partly situated in Rohilcund and partly 
in Oudh, which had formerly belonged to the common ancestor of tho 
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COMPROMISE (JBEtWEEN CO-PARTNERS). 

Appellant and the Respondent, was claimed by each on the ground of 
heirship. By a deed of compromise they agreed to di> ide it in certain 

n ortions, and the agreement was carried out in Robilcund but notin 
b, where the Respondent was, and continued, in possession. At 
the end of nine years from the date of the deed of compromise, the Ap- 
pellant sued for possession of her share of . the property in Oudh* 

The Judicial Commissioner of Oudh having decided that the Suit was 
founded on the contract contained in the deed of compromise or fora 
breaoh of it, and, therefore, barred by Aot XIV of 1859 section 1 cl. 10. 

It was held (reversing this decision), that the claim did not rest on con- 
tract only, but on a title to the land acknowledged and defiued by the 
contract, which was part only of the evidence of the Appellant to prove 
her oase, and not all her ease ; and that, consequently, the suit was not 
founded on contract or for a breach of it, but was a suit for the reco- 
vei*y of immoveable property “ to whioh no other provision of tlic Act 
applies ”, and, therefore, subject only to the limitation of 12 years pres-^ 
cribed by S.l ol. 1 2. ( see Act IX of 1871 &ch. 2 ar£.145).l L. R. L A* 157* 

235. A registered Joint Stock Company in Bombay, with limited 
liability, being in the course of voluntarily winding up under the Act of 
the Indian Legislature, No. XIX of 1857, section 69, and Official Liqui- 
dators having entered into an arrangement for compromise with a class 
of contributories, in discharge of their liabilities, for a specific sum, the 
"Indian Companies Act,” No X of 186G, was passed. By sections 173 
and 174 of that Act, power is given to the High Court of Bombay, to 
sanotion compromises and arrangements. The Liquidators applied to 
the High Court, under the aforesaid Acts, to ratify the compromise 
above entered into which the Court accordingly sanotioned and ordered. 
On appeal, held : 

First, that under the 173 and 174 sections of the Act X of 1866, the 
power of the Liquidators extended to making a general compromise of 
claims upon contributories as a class, abandoning an equal proportion 
in oaoh case, notwithstanding the difference of position between the con- 
tributories, or inquiring closely into the means of eaoh individual con- 
tributory, and 

Secondly, that upon the evidence and the judicial knowledge of the 
existing state of affairs at Bombay, the Court had exercised a just dis- 
cretion in the investigation, and the order of the Court sanctioning 
the compromise affirmed. 13 M. I, A. 15; 12 W. R. 1\ C. 27. 

COMPROMISE (Between Co-partners). 

236. Where the surviving partners of a firm, in the absence of a re- 
presentative of a deceased partner, adjusted the partnership acounts and 
agreed to hand over a portion of the partnership property to one of the 
partners in compromise of his claim, and the partner whose claim was so 
agreed to be oompromisod prayed for a dissolution of the firm upon the 
basis of such compromise, it was held that a representative of the de- 
ceased parfcuer was a necessary party to the suit. 
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Surviving partners are treated as trustees of the partnership proper- 
ty for the benefit of the representative of a deceased partner ; and an 
agreement entered into by suoh surviving partners in the absence of the 
representative of the deceased partner which is inconsistent with the 
nature of trust to deal with the partnership assets only by way of sale— 
will not be specifically enforced. 

An ancestral trade descends like other Hindu property upon the mem- 
bers of an undivided family, and the manager of such family can on be- 
half of the family enter into co-partnership with a stranger. In partying 
on such a trade infant members of the family will be bound by the aeta of 
the manager which are necessarily incident to and flowing out of the car- 
rying on of that trade. The manager can pledge the property and credit 
of the family for the oridinary purposes of that trade, and third per- 
sons dealing Iona fide with such manager are not bound to investigate- 
the stains of the family, minor members being bound by the necessary 
acts of the manager. 

By necessary acts are meant suoh as are necessary for the material ex- 
istence of the undivided family or the preservation of the family pro- 
perty ; and a compromise between co-partners of partnership accounts 
and differences by a transfer and division of partnership property is not 
such a necessary act, but is one which is left to be dealt with by the ordi- 
nary rules of law, and one which must be shown clearly to be of benefit 
to the infant before the compromise will be enforced. 

The avoidance of a suit to take partnership accounts is not sufficient 
of itself to render a compromise necessary for the preservation of family 
property or beneficial to a minor member. 

A co-partner dealing with an undivided Hindu family is, with refer- 
ence to its component members, in the same position that a partner ac- 
cording to English law is placed in with reference to his co-partner a 
and their representatives. 1 B. H. R. 51, 52. 

COMPROMISE (Between Husband and wife). 

237. An agreement in the nature of a deed of compromise was exe- 
cuted in the English Form between a husband and wife ( Armenian 
Christians ) relative to the wife’s separate property. The present suit 
was brought by the Official Assignee under the Insolvent Act of the 
husband, not for the specific performance of an agreement remaining in 
fieri in which a Court of Equity has a discretionary power to grant or to 
refuse relief beyond the law, but to set aside an act done in plain viola- 
tion by the wife of an agreement which, in all its material parts, had 
been executed, and all the benefits of which the party violating it re- 
tained on her part, while as against the other party, she treated 
it as nullity. 

Held that the fraudulent exclusion out of the settlement of a house 
alleged to have been purchased by the husband with the wife’s money* 
■which was the foundation of fchejdefence, had not been established against 
the husband ; that, oven if it had been, it could not have been used as a 
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defence in tins suit ; that, if tlje house was lx>nnd by* a trust for the 
children, it could not be subject to a right of execution for the wife's 
private debts ; and that her proper course would not have* been to treat 
the agreement as a nullity, but to act upon it, and enforce it by a bill 
to compel a settlement of the property which had been improperly 
withheld. 4 W. li. P. C. 66 ; 8 M. I. A. 275. 

COMPROMISE (Breach of]. 

238. A compromise must be treated as a new and positive contract. 
A breach of its stipulations may be ground for a suit for its enforce- 
ment, but not for a revival of the original claim. 2. W. R.209* 

CONCEALMENT (Of prior Charge). 

239. A person who has represented to an intending purchaser of 
land that lie has not a security over that land, nnd induced him, under 
that belief, to buy, cannot as against that purchaser subsequently put 
his security in force. 1 L. It. I. A. 144; 21 W. It. P. C.21. 

CONSIDERATION. 

240. It is the established practice of tho Courts in India, in cases of 
contract, to require satisfactory proof that consideration has been actu- 
ally received, according to tho terms of the contract, and a contract under 
seal does not of itself, in India, import that thero was a sufficient consi- 
deration for the agreement. 

A plaintiff, however, suing to set aside a security admittedly executed 
by himself, must make out a good prima facia case before the defendants 
can bo called on to prove consideration. 2 B. L. It. P. C£ 111. 

241. Assnming that the same principles areappTicaMo hero* as in tho 
English Court of Chancery, the High Court held that although in a class 
of cases without positive fraud a contract may bo set aside unless it is 
shown to have been made upon adequate consideration, yet, as a general 
rule, before the defendant is called upon to prove that ho 1ms given full 
value for property sold to him, the plaintiff must first make out that the 
parties to the bargain were dealing on terms so unequal as to render it 
improper for a Court of Justice to ou force any contract they may have 
inside, unless it can be shown that the contract was in fact one which a 
prudent person with proper advice and assistance might well have made. 
22 W. 11. 341. 

242. In order to establish a binding promise by the defendants* 
father to pay the bond, there must be proof of a consideration for such a 
promise. 18W. It. 122. 

243. Actual sight of the passing of the money is not the only mode 
of proving payment of the consideration for a bond. 17 W. It. 439. 

* 

244. By Mahoraedan law an agreement to pay an annuity, though 
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signed and registered, has not the effect of a deed in English law, but 
requires consideration to support it. 

t 

The relationship existing between cousins is not a sufficient considera- 
tion to support such an agreement. , 

Parol evidence is inadmissible to show that in an agreement to pay 
an annuity there was a consideration for the granting of the annuity 
different from that expressed in the argeement. 5 B. H. R. A. J. 87. 

245. In a written agreement the defendant, in consideration of a 
sum of money received by him, promise to obtain a more favourable 
assessment upon certain villages in respect of waste and cultivable 
lands, and in case of failure to repay the amount received. In a suit 
to recover the amount paid to the defendant 

Held that the contract was not vitiated by reason of illegality. 

AlUer if it appeared upon the face of the plaint, or if it were establish- 
ed by evidence independently of the written agreement, that the 
arrangement was that the defendant should use corrupt or illegal means 
or improperly exercise any personal influence which he possessed or 
professed to possess over a public servant. 2 M. H. R. 243. 

246. The defendants entered into a contract with the plaintiff in 
writing, by which in consideration of tho trouble taken and large sums 
of money advanced by the plaintiff on behalf of the defendants, the 
defendants promised that they would from generation to generation pay 
to the plaintiff Rs. 100 per annum out of a specified fund. The plain- 
tiff brought a suit to recover a sum within the pecuniary jurisdiction of 
the Small Cause Court under the written contract. 

Held, 'that the Small Cause Court had jurisdiction to entertain the suit, 
and that the undertaking of the plaintiff to forbear from enforcing tho 
debt due to him prior to the contract was a sufficient new consideration 
to support the contract. 

Held also that on the death of one of the co-contractors the whole 
liability to the plaintiff attached to the surviving co-contractors. 4 M. 
H. R. 447. 

247. Where a mehta, without the knowledge of his master, agreed with 
his master's brokers to receive a percentage on the brokerage earned by 
such brokers in respect of transactions carried out through them by the 
mehta’* master, ana no express consideration was alleged or proved by 
the mehta , the Court refused to imply, as a consideration, an agreement 
by the mehta to induce his master to carry on business through such 
brokers, and was of opinion that such an agreement wonld be inconsistent 
with the relation of master and servant. 

But where the same brokers agreed with tbe mehta not to charge him 
brokerage on such private transactions as he should carry on through 
them, and the mehta carried on private transactions through the brokers, 

M ^ held that the brokers were bound by that agreement, and 
not maintain a claim for such brokerage. 7 B. H. R. 0. J. 90. 
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248. Where certain putneedar* agree at the time of a butwarm, 
that in the event of a particular village falling wholly to either of them, 
they would re- unite and hold jointly as before! the absence of mention 
of any money consideration in the agreement is no bar to its being 
enforced. 10 W. JR. C 9. 

249. Where a ryot, in consideration of an advance of money! has 
stipulated to grow indigo fora certain number of years! the contract is 
not void as being without consideration because! during the period it had 
to run! the debt dne from the ryot is extinguished by the delivery of 
indigo leaves. The contract is one entire contract upon one entire con- 
sideration! and a contract which was at its commencement based upon a 
valid consideration cannot become void for want of consideration by any 
change whatever in the situation of the parties. 17 W. B. 91. 

/ 

250. In a suit to recover certain land alleged to have been granted 
under a pottah, the Judge! finding that no consideration had been given 
by the plaintiff! pronounced the contract nudum, pactum on which no 
action would lie. 

Held! that as defendant had admitted the grant of the pottah and 
contended that the whole of the lands had been made by the plaintiff’s 
possession! no question of consideration could arise. 12 W. R. 283. 

251. D. executed a razinama in favour of plaintiff on the 20th Au- 
gust 1868, transferring certain lands to the latter. Plaintiff, after pass- 
ing the usual kabulayat to the Collector, was put in possession of the 
lands in question. Ou the 7th April 1869 T. obtained a money decree 
against V, and on the 3rd July 1869 attached the lands as belonging 
to D. Held that if the razinama were a real transaction made for a 
valuable consideration, although entered into with the intention of de- 
feating the execution of the money decree, the title of plaintiff under 
that razinama would prevail. 

A sale or mortgage, if real, though made for the purpose of defeating 
an intended or probable execution, is valid against the execution-cre- 
ditor. But if it be only a colourable transaction, not intended to confer 
upon the vendee or mortgagee auy beneficial interest in the property, 
but simply to substitute such vendee or mortgagee as a nominal owner 
in lieu of the real owner (the judgment-debtor), with the object of sav- 
ing the property from execution, the vendee or mortgagee is a mere 
trustee, and the judgment-creditor is entitled to attach and sell the pro- 
perty. 

A decree of 1862, which plaintiff held against D, though time-barred 
in, 1868, was (being then still unsatisfied ) held to afford a good con- 
sideration for D’s razinama in 1868 in plaintiff’s favour. 

An executor may pay a debt justly due by his testator though barred 
by the Statute of Limitation, and will in equity be allowed credit for 
such payment. 

The geueral rule of law is that a consideration merely moral is not 
valuable consideration, such as would support a promise. But there 
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Are instances of enforceable promises winch formerly were referred to 
new exploded principle of previous moral obligation, and which are still 
held to be binding, althongh that principle has been rejected. Amongst 
those instances is a promise after fall age to pay a debt contracted 
daring infancy, and a promise in renewal of a debt barred by the law* 
of Limitation. The efficacy of such promises is now based upon the 
principle that where the consideration was originally beneficial to the 
party promising, and he be protected from liabifcity by some provi- 
sion of the Statute or Common Law meant for his advantage he may 
renounce the benefit of that law, and if he promise to pay the delM> 
he is boand by the law to perform that promise. 10 B. H. R. 
20 C, 207. 

252. Plaintiffs sued for certain lands under an agreement executed 
•to their elder brother, Sandarappa, by defendants in the following terms t 
€i You have this day received a loan of rupees 1,345-14-4 from Dewarapal- 
li Venkappa and from me* Brahmanna, for the purpose of remitting to 
the Court in satisfaction of the warrant amount in the matter of the 
suit No. 26 of 1835 on the file of the Provincial Court, between your 
father the late Uumpati, appellant, and Merala Agasti, respondent. You 
have, owing to the incumbrances consequent on a few more suits against 
you, caused all the property which you own in Vegayammapetta to be at- 
tached for the said (warrant) amount, and caused six puttis of land, hou- 
bos, backyards and certain moveable property out of the samo to bo- 
knocked down in auction in our names, and some other personal proper- 
tj in the names of some others : and have therefore proposed to us to 
execute a kararnama (to yon), engaging (ourselves) to carry and pay 
the aforementioned rupees (1345-1 1-4) into the Conrt ; to obtain receipts 
for the amount and certificates in our names for the real property; to 
allow the tiled house, backyard having fruit trees and moveable 
property to be held by you as hitherto ; Venkappa and myself, Broh- 
manna, to enjoy the produce of the said six puttis of land for 20 yearn 
from Sarvari (1840) to Sittadri (1859) on account of the said loan and 
interest thereon ; and to restore the laud together with the certificates 
(to be) issued by the Court in our names. We have accordingly agreed 
to your proposal and we, the bidders, with the permission of Venkap- 
pa, do execute this kararnama. We shall hold the lands till the expi- 
ration of the term and put it in your possession without any incum- 
brances whatever, and return the said certificates to you. 

The Principal Suddar Ameen considered that the agreement was in- 
valid, on the ground that it appeared to have been executed with a view 
to defraud the other creditors of Sandarappa. 

Held, on appeal, that the real nature of the transaction was that Sundar- 
appa borrowed money from defendants to enable him to buy in his own 
land. That defendants purchased only for and on behalf of Sandarappa, 
taking from him an assignment of part of the property for 20 years in 
order to repay themselves the money lent. That there was, therefore, 
abundant consideration for the defendant's promise to give up possession 

at the end of 20 years. . 
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64 CONSIDERATION (vKJIOUs). 

Held alao following the English law, that where there is a real tran- 
saction between the parties lor valuable consideration, whether it be by 
- way of sale or mortgage, the transaction is valid even as against a ere- 
> ditor, though the object may have been to defeat an expected execution. 

. 253. In the case ol covenants in restrainst of trade the deed of 
Covenant must show a good consideration. . The Courts will not enter 
into the question of the adequacy of the consideration. A covenant 
giving appellant the exclusive right to convey passengers to and fro on 
the road between Ootacamend and Metapolliem, is not a contract in 
general restraint of trade, and therefore is one which the law will 
enforce. 4 M. H. R. 77. 

254/ A certain amount of money had been paid by one Hindu to 
• another in consideration of a promise by the latter that he would give 
his sister in marriage to the former. The.giri's mother was alive. In a 
suit for recovery of the amount on the ground that the latter had faild 
to fulfil his promise. Held, that the suit would lie. 5 B. L. R. 395. 

CONSIDERATION (Vicious). 

255. A contract to pay money in consideration of foregoing a crimi- 
nal prosecution is opposed to public policy and will not be enforced. 
The consideration to support the promise in such a contract is a vicious 
consideration. 2 M. H. R. 187. 

^ » 

’ 256. A contract to pay money upon the consideration that the plain- 

tiff would give evidence in a Civil suit on behalf of the defendant cannot 
be enforced. 

Such a contract is either for true evidence and then there is no con- 
sideration, or for favourable evidence either true or false, and then the 
consideration is vicious. 

Semble. If the consideration had been tho plaintiff's promise not to 
evade process that would still be no consideration for the defendant's 
undertaking. 4 M. H. R. 7. 

257. Plaintiff sued to recover from defendants, his brothers, Rs. 
25,000, with interest, on a deed of assignment “ B " granted to him 
by one Rajah Gaurdan, dated 30th October 1870, transferring to plaintiff 
a promissory note %( A" for Rs. 25,000, executed by 1st and 2nd de- 
. fendants to the aforesaid Rajah Gaundan, as one of the mediators in 
conjunction with one Subbraya Gaundan, in a division of family pro- 
perty between plaintiff and defendants and others, agreeing to pay 
over on demand by the 30th September 1870 to plaintiff, through the 
mediators aforesaid, 25,000 Rs. in lieu aud on account of family pro- 
perty in possession of defendants. 

The defendants admitted the execution by them of the document for 
25,000 Rs. to be paid by them to plaintiff, (A) and pleaded that it was 
giveu on consideration of the withdrawal of a criminal prosecution or. 
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if not, that there was no consideration at all ; and that, at the time of 
its execution by them, there was no dispute or question between them 
and-plaintiff as to a partition of family property, which had been defi- 
nitely settled by the Civil Court at Salem in original suit No* 2 of 1868, 
under the decree in which the defendants had recovered Rs. 18,000, 
and odd from the plaintiff. 

They denied any division of family property by mediation, as also 
that they agreed to pay Rs. 25,000 on account of family property in 
their posssession, also the validity of A and that it was legally binding 
upon them. 

The Court of first instance found-— (1) That a partition of family pro- 
perty was effected by mediation and the document A was executed to 
the mediators by defendants on account of family property in defen* 
dauts' possession. (2) That A was valid in law and •binding on defen- 
dants, — and gave judgment for plaintiff for the amount sued for. 

Upon appeal by the first defendant — Held, by the High Court, that as 
the decree in original suit No.2 of 1868 (finally disposed of iu appeal by 
the High Coart ) settled all the rights of the parties and, among other 
matters, the question of this alleged concealment of theft, which the 
Court found the present plaintiff to have falsely asserted,— there was 
here, therefore, no tc res dubia” or “lis incerta,” nor oould either party 
believe that there was such. The final judgment of a competent Court 
ip a suit to which the plaintiff was a party, had determined the mat* 
ter. 

That, on the facts of the case, it seemed impossible to doubt that 
the note was executed as a consideration for getting rid of the crimi- 
nal proceedings, and that, as such a consideration is not only null and 
vicious, the decree of the Civil Jugde should be reversed. 7 M. H. 
R. 200. 

258. The plaintiff sued on a bond for Rs. 67,000, obtained from the 
defendant (the zemindar of Marangapuri) in the following manner. In 
July 1864, Tirumala Pucbaya Naikar, the late zemindar, died leaving 
three widows but no issue, and, in September 18C4, the Government 
with the consent of the widows recognised the defendant, who was then 
a minor, as successor to liis step-brother, the said T. P. Naikar. The 
widows afterwards became dissatisfied, and in December I860 execut- 
ed a bond in plaintiff's favor, by the terms of which they bound them- 
selves to prefer suits and claims with a view to obtain possession of the 
zemiudaree on their own account by ousting the minor, and the terms 
upon which they agreed to take this action were theses— The plaintiff 
was to conduct the suit entirely at his own expense, and, as soon as 
the zemindaree should be handed over to the widows, they were 
to pay . the plaintiff one lac of Rupees out of the income of the estate as 
a reward for his pecuniary and other services in assisting them to ob- 
tain it ; together with a moiety of the savings which the Court of Wards 
might have effected during the management of the estate, and which 
estate the plaintiff was moreover to keep under his own management. 
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by appointing an agent to superintend it, until the widows should have 
redeemed it by payment of the lae of rupees promised j failing in which 
the widows bound themselves and heirs to make a lump payment out of 
their own funds to the plaintiff of one lac of rupees with interest, to- 
gether with a moiety of the Court of Ward’s savings Accordingly, in 
September 1868 the plaintiff bronght a suit No. 30 of 1868 in the name 
of Lekkamani, the senior widow, against the Collector for the zemin - 
daree, and the minor attaining his majority in July 1869, he was there- 
upon made 2nd defendant in the suit by the plaintiff. The final hear- 
ing of this suit (No. 30 of 1868) was fixed for the 16th August 1869, 
and, ou or about the 11th, the plaintiff, Lakkamani, sent for the 2nd 
defendant to her palace and proposed a compromise on the terms that 
the widows should have three villages and that 2nd defendant should 
settle the present plaintiff’s “ small ” account. A raz in am ah to this 
effect was drawn^ip and the youug zeminder was persuaded, by threats 
of ruining him with litigation if he did not comply, to sign it and to 
give a note of hand for Rs. 62,000 to plaintiff’s agents. A few days 
afterwards plaintiff called on defendant, and by similar threats extorted 
from him a bond for Rs. 67,000 (now sued on) in lieu of the note of 
band for Rs. 62,000. The razinamah was, on presentation, rejected by 
tb© Court, the suit (No. 30 of 1868) proceeded to judgment aud decree, 
and at the time the present suit was brought was under appeal. The Civil 
Judge found that the bond was obtained under undue influence and by 
threarts, and that the defendant received no cpnsiderafcion for it. The 
suit was accordingly dismissed. Held, on appeal, that, without dissent- 
ing from the judgment below on the ground of vicious grounds of de- 
termination of the defendant’s will, the judgment of the Court might 
b6 put on the very satisfactory grounds. That the contract was made 
with the woman ; that there was a promise to pay this sum to the plain- 
tiff whom she believed to be her creditor; that in pursuance of that arrange- 
ment the document was given. The cause of giving it was the compro- 
mise of the suit. That cause had wholly failed. It was a case, there- 
fore, of suing for money which, if it hod been paid, the defendant could 
have recovered ob causam datorum. 7 M. H. R. 86. 

CONSTRUCTION. 

259. A benignant construction should be used in the case of transfers 
by gift, the real meaning of the document being enforced if it can be 
reasonably ascertained from the language used. 18 W. R. 359. 

260. If a particular construction of a part of a document renders a 
contract evidenced by it inoperative, and another construction renders 
it operative and is reconcilable with other portions of the document, the 
first should give way to the second. 16 W. R. 119. 

t 

261. In a suit for damages sustained for breach of contract, where 
the Statute of Frauds does not apply and there has been an interchange 
of bought and sold notes, the plaintiff is at liberty to prove by parol 
evidence the existence and terms of a contract on which lie can main- 
tain the action. 
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If the bought and sold notes do not agree, they cannot be used as evi- 
dence of the Oobtraet ; but the fact of their differing And not being re- 
turned is not conclusive evidence that at the conclusion of the negotiations 
the parties did not agree. 18 W. B. 414. * 

2C2. Where a lease of 1847 contained two provisions, one for the 
payment of Rs. 1300 as rent, and the other Iras' a stipulation for forfeiture 
and re-entry cm default of payment, and by a* eOlehnamah of 1848 that 
rent was put an end to, and in lieu thereof the lessor received back a 
portion of the land leased in 1847, but by a subsequent solehnamah of 
1 858 the lessees agreed to pay Hs. 334 as rent, but no new provision 
tvas made for re-entry and no fresh stipulation for forfeiture, field that 
the claude of forfeiture and re-entry, in respect of the Rs. 1,300 under 
the leuse of 1847,^ did not apply to the Rs. 834 under the solehnamah 
of If 58. 18 W. R. 244. 

CONTRACT. 

2G3. In cases of contract in India it has never been held that a con- 
tract made under seal of itself imported that there was a sufficient con- 
sideration for the agreement, 12 W. R, P, C. 6. 

264, He who would disaffirm a contract entered into by mistake 
fcmst do so within a' reasonable time and will not be allowed to do so 
unless both parties can be re-placed in their original position, 1 M. H. 
it, 390. 

265. X kubooleuti having been executed in favour of a reminder who 
deceased, leaving two daughters, one of them sued the tenants to recover 
a moiety of the rents due for a series of years under the knboolent but 
her claim was dismissed by the Lower Appellate Court, on the ground 
that she had not made out a tide to sue alone. Held, that plaintiff 
was not entitled to treat a Contract, which, when originally made, was 
single and indivisible, as if it had become by the death of her mother 
(the zemindar) separable into two contracts one with herself and one 
with her sister. 10. W. R. 109, 

* t 

2C6. M C M and others took a share of a turuff in pntnee by execut- 
ing a kuboolett towards R L D and others, which contained a stipu- 
lation that if a Suit brought by certain parties against the former and then 
'pending in the High Court were decided against the lessors, the lessees 
would pay whatever costs of suit might be payable by the lessors, 
and if decided in favour of the lessors the costs awarded would go to the 
lessees. The case was decided against the lessors. 

Held on the construction of the kubooleut that the lessees were lia- 
ble to pay the whole of the costs paid by the lessors, not only the 
to which they were justly liable on account of their own share, 
costs that might be recoverable from them ; but Quere , whe- 
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jQourt^ifdg^ should. provide tor, the v 4esseea, being 
rW, which Waaoyt wopid have lor recovering 
iu a emVfor ‘^ntribS thfco^sts w^icb they ha4*ai<i on behalf of 
the o^her parties to the suit. 14 W. R. 191. 


267. In a Suit to enforce delivery of a kobala where plaintiff was found 
not to have acted up to the original terms of the contract, inasmuch 
as he failed to pay a part of the consideration-money as agreed upon, aid 
did not offer to pay the remainder until the suit was brought. 

Held that. defendant was no longer boned to deliter over or ratify 
the document which it was intended should be executed between them. 


268. : The terms of a contract made while section 10 Regulation jtx 
3817 w4s in force between a zemindar and his putnee— lessees, having 
imposed on the latter the charge of the maintenance of the zemindary 
dak, this liability is not affected by the subsequent repeal of the Regu- 
lation by Act VIII of 1862 B. C. 3 W. R. S. C, C. 1 7. 

269. Plaintiff sued one M. M. Overseer of or for tho Municipal Office, 
for the recovery of money due on a contract under which plaintiff had 
done certain work defendant contracting for the Municipality, and for 
the performance of work known by plaintiff to be Municipal work. 

The Municipality having ignored the Contract, it was held that tho 
contract being a quasi contract, defendant could not be held personally 
liable in the present action of contract. 9 W. R. 206. 

270. Defendants borrowed money from plaintiff without interest ; 
but executed a deed stipulating that the sum borrowed was to be re- 
paid on a given date, and that, if not paid then, the defendants should 
execute a putnee lease of certain properties set forth in the deed, the 
sum borrowed being considered as a bonus for such lease, and that 
if the borrowers did not execute such a lease, this deed should be count- 
ed as a putnee pottah. The money not having been paid, and the lease 
not executed, the plaintiffs sued for possession. . 

Held, that plaintiffs were entitled to possession on the footing of a 
putnee, from the date of suit, and that the transaction was not a 
conditional sale but a contract to create a putnee, for a certain consi - 
deration, unless that sum was paid on a particular date. 19 W. R. 274. 

271. Plaintiff took a putnee from defendants, and as a part of 
the consideration for the lease, agreed to be responsible for eertain 
decrees outstanding at the time against the defendants. Thereupon was 
executed a Becond contract between the parties; by which that particu- 
lar responsibility of paying the decrees was compromised and got rid of 
by plaintiff paying down a certain sum of money. Subsequently the 
defendants successfully contested payment of one of the decrees, after 
which plaintiff sued to recover the money of which payment had been 
thus withheld. ' Held, that as the second contract had absolved plain- 
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tiff fr$m all responsibility *s regardant* decree^ he wm not entitled 
to recover the money claimed in the wit. 13 iWy,R* 114 > . ° * . " * 

' 272. ‘ Defendnnt granted to plaintiff a zur-i-peshgeo lease fbr,a period 
commencing with 1276. Ife was recited in the lease that the property 
was in the possession of the previous z*}r?i*pe$h(}eedar«, from whom it was 
redeemable at the end of the year 1275, and it was agreed that a part of 
the consideration-money should be applied to payment of those ticcadars 
to enable plaintiff to obtain possession. The previous ticcadars not ac- 
cepting the tendered payment, plaintiffs took legal measures against 
them ; but without success. Subsequently they acoepted payment and 
gave up the land. Plaintiff now sues defendant for damages for not 
having been put in possession at the beginning of 1276 : Held that in 
the lease there was an implied contract on the part of defendant 
to put plaintiff into possession at the beginning of 1276, /and 
that as plaintiffs were enable, in spite of their best endeavours, to ob- 
tain possession, the contract was broken. 1 

Held, also that even if the facts necessarily letlfco the assumption that 
the defendants could not give the possession stipulated for, still that 
was no reason why the defendants should not be compelled to make 
good the contract, so far as might be, if plaintiff thought proper to 
enter into the contract. 32 W. K. 260. 

273. The plaintiffs contracted to supply the defendants with from 
2,75,000 to 3,00,000 of gunny bags described as No, 6 qnality, size 40 
by 28 inches, “ the defendants to have the option of taking bags of u 
longer or shorter length at proportionate prices, duly giving a fortnight's 
notice to the plaintiffs, delivery to be taken in August 1 870. ,J The defen- 
dants, after taking delivery of 11,600, of the bags, found that the bags 
tendered were mixed in size, some being longer, and some being short- 
er than the contract size, and refused to take delivery of the remainder. 
In an action for breach of contract in not accepting the bags, the Court 
below found on the evidence that out of 2,000 bags which were exa- 

i mined, 100 were short by from i to i an inch, but that the bags which 
were really short were very few out of a large quantity which came up 
to contract size, and held therefore that there had been a substantial per- 
formance of the contract on the part of the plaintiffs. On appeal the 
Court found that the parties did not contemplate any large margin of 
difference in the size of the bags, and that the proportion of those 
which differed was large enough to justify the defendants in refusing to 
take delivery, and held that the tender of such bags by the plaintiffs 
was not a substantial performance of the contract. 8 B. L. II. 280. 

CONTRACT (Act IX of 1872). 

274. The practice of looking more at the illustrations in the Contract 
Act than at the words of the sections of the Act pointed out to be a 
mistake. 22 W. R. 367. 

* 

* 

275. The Contract Act IX of 1872 applies in the Calcutta Small 
Cause Court to suits between Hindoos for damages for breach of 
contract. 



P. IV. 


CoUTiACf (iiiAcif 6if). 

fit wohls a rC«irahie& frbifl excMitog m lawful £rofefsion r trade or 
ness” in section 2T do hot mean an absolute reetrieticn, and are in- 
tended to apply to a partial restriction— a restriction limited to some 
particular place. 22 W. R. 370. 

CONTRACT (Alteration ot terms of)* 

276. An application to luive a contract altered in regard to tlie amount 
of reut to be paid under it in future cannot be generally entertained by 
a Civil Court, which can only re-form a contract so as to make its terms 
accord with the original intentions of. the parties. Where a party was 
induced to agree by fraudulent mis-representationy this 'may entitle him 
to avoid a contract altogether ; but if he abides by it, he cannot have 
its terns altered by the Civil Court. 9 W. R. 92. 

CONTRACT [Altered after being signed). 

277. The plaintiffs contracted with the defendant for the purchase 
from him of certain quantity, of hog's lard. The terms of the contract 
were contained in a letter which was drafted by the plaintiffs and sent 
to the defendant for signature. The defendant returned the letter uu- 
signed, with two additional clauses. The plaintiffs not being able to 
agree to one of these clauses had an interview with the defedndant, when 
the defendant took the document away with him, and subsequently on 
1 7th May returned it signed, but with tlie additional clauses still remain- 
ing. The plaintiffs had another iuterview with the defendant on 5th 
June during which the additional clause objected to by the plaintiffs 
was 6truck out, one of the plaintiffs writing the word cc cancelled ”, 
Against that clause, and the defendant putting his initials against the 
word “oancel”. The plaintiffs then added to the oontract the words 
a approved ” together with if R and C ” being the initials of their firm. 
Other alterations had been made in the document, and, it containing 
many erasures, the plaintiffs on the same day sent a fair oopy to the de« 
fendant for signature, but the defendant wrote repudiating the alleged 
contract, and refusing to sign the document. Held (confirming the 
decision of the Court below) there was no binding contract between the 
parties. The signature of the defendant put to the document on 17th 
May was not a sufficient signature by the party to be charged, so as to 
satisfy the Statute of Frauds. 8 B. Ii. R, 305. 

CONTRACT [Breach of). 

278. A breach of contract to supply wood does tot fall Within the 
purview of Act XIII of 1839, 4 B. L. R. App. 1, 

279. A contractor for work who by failing to fulfil the conditions 
of his contract forfeits the money deposited by liim an security, cannot" 
ulso be held liable for damages for breach of Contract, unless the dama- 
ges exceed the money which was deposited. 22 W. R. 234, 

289. The breach of an agreement by one of the parties ^ a aground 
for an action for damages, or for specific performance, but not a 'ground 
forgetting aside the contractor declaring it null and void, 1? W. R, 
l 4 . C. 
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281 * Where a vendor received the majority of fha w ^ 

in the shape of old debts recited it* the deed * and for the 

S erof the consideration, the vendee tendered a cash TOytqqnt* which 
le vendor refused : Held that the vendee was entitled to sne for spe- 
cific performance or for breach of contract. W. B. SVN j 

282. Defendant, having contracted to sell two boats to plaintiff for 
Rs. §1, received the considoration-money, but did not deliyer the boats 
to the plaintiff, who prosecuted him for cheating in the Criminal 
Court. The Magistrate convicted him of the cheating, and ordered* the 
money which had been obtained by it to be returned to plaintiff. ,P|ain- 
tiff now sues in the Small Cause Court for the value of the boats^and 
for damages fqr non-delivery of the boats. Held that the suit would 
not He. 18 W. R. 247. 

?83. In a suit to recover a balance due for articlos supplied to 
dant on account current between the parties, where an oral contracf ex- 
isted to the effect that, on defendant's giving chittees as security, arti- 
cles of food for daily consumption would be supplied to liirn front plain- 
tiff's shop, the chittees to be returned to defendant at intervals after 
payment on presentation, it was found that plaintiff last, on the 1st Aissar 
1276, returned to defendant the unpaid chittees then on hand : but defen- 
dant did not pay their amount. Subsequently, on different dates,; ho 
paid a portion. The suit was for what remained due : Held that* the 
breach of contract on which the suit was brought oconred when the 
defendant failed to pay, on presentation of the chittees, the amount |hen 
due and payable. 18 W. R. 450. 

284. W purchased an estate from a Hindu widow. On her death the 
reversioners brought a suit to set aside the sale and recover possession. 
Upon this W entered into an ilcrar or undertaking, in which he agreed, on 
consideration of their desisting from the suit, that he would remain in 
possession as long as he pleased, and when he had occasion to sejl the 
property would give them the refusal. Several years after W enter- 
ed into negotiations with third parties for the sale of the concern to 
which the property w ( as annexed, but npt being able to come to terms 
with them, he broxe off .the negotiation, and the property was subse- 
quently leased to others. Hpon thi^ the reversioners Sued to have the 
property conveyed to them : 

Held, that W's promise not to alienate the property, coupled ,tfith 
the promise that he would personally retain possession, amounted to an 
undertaking which was violated by what had taken place. Plaintiffs 
were therefore entitled to the conveyance sought for upon payment of 
/the price. 24 W. R. 214. 

285. .Certain^acfcqriee, already sown with ipdigo, were given in lyare 
by the Court of Wards j and the lessees Agreed to take over all ^on- 
tracts and pay fU expenses which had been incurred for th^t season's cul- 
tivation, depositing the amount pf outlay incurred. The lease having 
been set aside by superior authority, the lessees agreed to give up 
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' ttie factories and all the indigo manufactured by theth while in possession, 
on condition of being Ve-patd tlie amount deposited by them. 

Held* that it the lessees failed to deliver up all the manufactured 
4 indigo* the remedy against them was by suit for damages for breach of 
the contract to deliver it up. 9 W. It. 567. 

A • , i 

286. In a suit to recover advances made to defendant to carry on an 
indigo factory under a harbamamah, in which it was agreed that the 
advances should first be re-paid out of the profits realized from the manu- 
facture, —wliere it was found that the sale of the indigo had yielded more 
than the amount advanced, but had been credited by plaintiff to old 
debts owing him by defendants father instead of two defendaut's per- 
sonal debts : Held* that as plaintiff, had violated the terms of the 
agreement* and the attempt to make defendant personally liable seems 
not to have been, made in good faith* the suit could not be allowed to 
ptoceed agaiust defendant as the representative of his father. 12. W. 

113. 

287. In a suit for damages for breach of contract to cultivate Iudigo. 
Held ( 1 )* that* if the ryots sowed at any time in the sowing season with- 
in three years of the institution of the suit* they could not be deemed to 
have committed a breach of contract, and that, therefore, the cause of 
action on such breach of contract could not commence before the close of 
the sowing season. 

( 2 ). That only one set of damages for one breach of contract alone 
could be recovered, and not a separate set of damages for each broach or 
failure to do each of all the various acts specified. 

( 3 ). Th&t such stipulated damages should be for ode year only* i. e . 
that the first breach iuvolves a liability to pay once, and once only, the 
stipulated damages, and that the contract ceases and determines there- 
with ( Shumboonath Pundit* Judge* dissenting )6 W R. 278. 

288. The defendant purchased from the plaintiffs a cargo of Watson's 
Hartley steam coal at Rs. 21 per ton, to arrive by ship Grecian, but on 
its arrival the defendant, on being called upon to do so, refused to take 
delivery pn the ground that the usual certificate that the coal was what 
it was stated toue did not accompany the cargo. The plaintiffs there- 
upon gave notice to the defendant that unless delivery was taken the 
coal would be sold on his account and at his risk, and on the defendant 
repeating hia refusal to take delivery the plaintiffs caused the coal to be 
sold* and it was purchased in the name of M. & Co. for Rs. 13 per ton. 
lit a suit, which was stated iu the plaint to be for the loss sustained by 
the plaintiffs on the re-sale, the Court found that the plaintiffs themselves 
were the real purchasers, and that the sale had taken place without pro- 
per uotice, and under the circumstances was invalid. Held , both in the 
lower Court and on appeal, that the plaintiffs had, by the way in which 
they had dealt with tlie coal, rendered themselves accountable to' the 
defendant iu respect thereof, and that notwithstanding the defendant 
had committed a breach of the contract in refusing to take delivery of 
the coal, the plaintiffs were bound to give an account of the coal and 
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prove that they had sustained a loss on the re-sale,#nd on th£ir onU^on 
to do bo they were noten titled to recover any damages, t i, , 

l 

Held on appealper Markby,J., that the plaintiffs were no* entitled to 

C ut aside the sale as invalid, and that the ease as one for damages for 
reach of contract. Under the circumstances they were not entitled to 
oven nominal damages. The mere shipment on boa^d the Oreciar | did 
not pass the property in the coal to the defendant under S. 17 of Act 
IX of 1872. 

* V* t. 

Per Pontifer, J., whether, by virtue of the contract and thrfsubsequent 
appropriation and shipment, the property in the coal passed or dja fiot 
pass to the defendant within the meaning of S. 84 or S. 83 of Act IX 
of 1872, even if the sale were invalid, the plaintiffs were not entitled* 
considering their conduct in dealing with the coal, and the concealment 
of their interest in the purchase, and in the absence of satisfactory evi- 
dence of what ultimately became of the coal, to recover any damages* 
15 B. L. R. 276. 

289. Every breach of an agreement for a lease does not entail for- 
feiture of the lease, but where forfeiture is provided as the penalty for 
breach of a particular clause it may be enforced for such breach. 16 
W. ft. 103. 

290. The sum agreed to be paid by a ryot as damages for breach of 
contract in respect to the sowiug of certain lands with indigo, must be 
regarded as liquidated damages, and not as a penalty. 17 W. It. 94. 

291. Plaintiff having agreed to assign cerain arrears of rent due to 
him to defendant for a consideration, brought this suit in which he 
tendered thekobala of assignment and claimed the consideration-money 
with interest : Held that plaintiff had misconceived the shape in which 
his suit was brought ; and as his claim was purely for money, lie should 
have sued for damages for breach of contract, especially as it was found 
as a fact that the subject assigned was now worthless. 21 W. U. 434. 

292. The Collector, when he has to enquire into oontraots between 
the parties, and to determine whether breach of any such contract baa 
beeu committed, cannot, upon supposed considerations of equity, set aside 
that which the parties have deliberately agreed upon between themselves, 
aud substitute further terms of his own. 7 W. R. 132. 

293. Where defendants sub-rented an Abkari farm for one year from 
31st July 1864 under a Muchnlka , by which the defendants covenanted 
to pay monthly instatments of rent to plaintiff, and plaintiff covenanted 
to furnish defendants with the accounts of the farm for the month of 
July 1804, during whioh period the management was in the hands of 
plaintiff’* Agent* In an action by plaintiff for rent due to him and the value 
of arrack supplied by him : Held that tlis non-performance by the plain- 
tiff of the covenant to furnish accounts was sufficient to justify the eutire 
dismissal of his suit against the defendants. 3 M. H. ft. 2 )9. 

t 

294. Defendants received a mourosce lease from plaintiff aud an ad- 



(Bikkeit). 


P.IY. 


M tcftamee Mid tent, Mail kitted tlrtt If they did hot 
register the lease thfcwhole amount was id be recovered with interest. 
ThfejfMbd to register the lease and plaintiff took possession of the laud, 
fie then eased to recover the advance. 


field, that plaintiff Was entitled to recover the stipulated amount 
jnot withstanding he tool; possessions though he might hie liable to "pay 
hhe dfrfetrfanta a reasonable amount for the fcfce and occupation erf the 
lapd while he was in possession. 12 W. R. 287. 


295. Certain put’teedarb applied irtr a butwarrah under the provisions 
f>f Reg. XIX of 1814. At the time of the butwarrah it was stipulated 
between the putteedars oi a C annas and 7 annas shares that, in tlie 
event of a particular village falling by division wholly to either of them, 
they would tfe-unite and hold the 13 annas share joint as before. 

One party having resiled from this agreement, it was held, that the 
dtfier party was entitled to sue for specific performance, and such a suit 
would lie only in the Civil Court. 10 W. K. 69. 


290. In 1857, the plaintiff gave a lease of a garden to defendant, who 
lagreed to plant, within five years from the date thereof, 2,000 betel-but 
trees. The defendant failed to do so. 


In 1807, the plaintiff brought the present suit for ejectment, on ac- 
count of the breach of the contract entered into by the defendant. 
• Held, that by section 30 Act X of 1859, the suit was barred by limita- 
tion. 3 B. L R. App. 47. 

297. Where a party after contracting to sell land to another, executing 
a bynaputtro, and receiving a part of the consideration-money, sells the 
same land to other parties, such sale is vitiated if the vendees are aware 
of the contract into which their vendors had previously entered, eVeu 
though specific or formal notice of the contract had not been given to 

■ the vendees. 20 W. R. 386. 

* 

298. Defendants for a consideration grantod to plaintiffs a lease of 
certain clmrs, which were an accretion to a Zemindary and had been in 
the possession of Government ; but were at the time uuder temporary 
settlement with the defendants. Subsequently defendants sold their 

. Zemindary to a third party reserving to themselves the chur. Ultimate- 
ly it was ordered by the Commissioner of Revenue that the churs 
should be settled, not with defendants, but with the purchasers (the 
' third party), as appertaining to the Zemindary. Defendants having thus 
; become unable to give plaintiffs possession wero sued for a re-fund of 

■ the premium or consideration-money. Held tlmt it Was the duty of the 
defendants to take steps to call in question the decision of the Commis- 
sioner, and that their manager's admission of their liability to re-pay the 
premium with interest put an end to any claim for damages for the 
original breach of contract and constituted a fresh cause of action from 
which limitation rau. 15 W. K. 298. 

* 4* •* k s 

299. For breach of a covenant by an Ijaradar not to excavate a tank 
in the lands leased to him, or, if so, to be liable to eviction by the Ze- 



CONTRACT (C0lC*#?Ktott<» AISATTLT). ?5 

..... to bay thGoOstof filling! ip the tank, wo #aH will Me%| the 

instance of the aemiihlar for the recovery of -a fractional portion of tlie 
lands covered by the lease, bat the Zemindar may declare the lease 
cancelled and resume the whole of the lands, or tie may sue for can* 
collation of the lease, and he may also sue for datpages occasioned by 
the excavation of the tank. 17 W. R. 29. 

300. , In a suit to recover a sum of money Yprincfaat Kid interest) cm 
. 'account of rent paid for a certain raouzah which haa been formed out to 

plaintiff by defendant No. 1, but of which plaintiff could not get posses* 
sion : Held, that the cause of action as laid in the plaint Was a bi-each of 
Con tract on the part of the principal defendant, and the action was one 
for damages falling under Act XIV of 1859’ section >1 within ihe 
meaning of cl. 9, if the contract of lease was verbal, and within cl. 10 if 
it was in writing. 

Held, that the case was not that of a suit for breach dt an imjilied 
contract as distinguished from a contract of actual agreement, and that 
the obligation of the defendant to make good . the loss caused to the 
plaintiff was not one merely which the law raises upon a state of 
circumstances independently of any actual agreement. 19 W. U. 344. 

301. D contracted to sell to P a piece of land for Rs. 4,500 of which 
he received 700 as earnest-money. A contract was drawn up by which 
D agreed to execute and register a bill of sale and deposit a part (Rs. 
1800) of the price, and P was to execute a bond for Rs. 2,000 to bear iu* 
terest conditioned for the payment of that sum by a fixed date, the 
transaction to be completed within a specified period. D was ready 
and willing to perform his part of the contract by the time named, but 
finding that P would not complete the purchase but demanded back the 
earnest- money, he sold the property to a third party for Rs. 3,800. 
P then sued to recover the earnest-money and damages. Held that P 
was bound to show that the circumstances were such as to give liiin an 
equitable right to have back the earnest-money, and that had it not been 
deposited D could have justly sued for damages to the extent of the 
loss incurred by the second sale, and therefore P was not entitled to 
recover the 700 Rupees. 15 W. It. 41. 

CONTRACT (By Minor). 

302. A contract made by a minor though voidable is not necessarily 
void, and if made for a consideration which is of the nature of a necessi- 
ty, is not even voidable, 

t 

If a minor remains quiet for a considerable period after attaining his 
majority without doing any thing to repudiate the contract, a Court of 
Equity is bound to presume that the consideration was of such a cha- 
racter as to bind hitn, or that he has after coming of age ratified the 
contract, unless his silence can be explained or the contract impeached 
on its merits. 13 W. R. ICC. 

CONTRACT (Compounding Assault). 

393. A contract compounding an assault is not illegal and may be 
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toed upon. The i»ct -of two of the defendants being. Mnhamedans, does 
not affect the principle of this decision. 6 W. It. S. C. 0 . 18.. 

CONTRACT (Compulsory execution of)- 

804. In a suit to enforce performance of a contract . where defendant 
pleads that the contract was executed tinder compulsion and intimida- 
tion, it is not sufficient for him to prove that it was executed from fear 
of a criminal 4 Com plaint, as that might Have been a righteous fear and not 
simply a bodily fear imposed on him in order to his doing that which 
he would not of his own free-will have done. 

Should he plead that the contract was based upon the condonation of 
a criminal comptnint against the plaintiff which might have been of a 
nature not condonable by law, and that the contract was therefore void 
it would be for him to show what the natue of the offence complained 
of was. 11 W. R. 814. 

CONTRACT (For Compounding Criminal Prosecution;. 

305. The plaintiff, a resident of Pondicherry, held a bond from one 
of the defendants (the 2nd) for a certain sum of money. This bond the 
plaintiff charged the said defendant before the French legal Authorities 
with having fraudulently abstracted from his house in Pondicherry and 
he obtained the arrest and extradition from British Territory of the 2nd 
* defendant, as also of his brother the 1st defendant. The latter on his 
'^vay to Pondicharry met the plaintiff, and a settlement of accounts 
4 j took place. The 5fch, Gfch, 7fch, and 8th defendants made themselves li- 
able by executing the bond sued on for the sum found due to the plain- 
tiff, and took indemnity bonds to themselves from the 1st defendant, 
the consideration beiug the agreement of the plaintiff to discontinue fur- 
ther proceedings on the criminal charge. — The Court at Pondicharry 
sanctioned the agreement as a compromise by civil redress, and suspend- 
ed further proceedings in accordance with the law in force in the settle- 
ment. Held, that the contract was enforceable the facts of the case not 
Showing the compromise to be in its nature prejudicial as being in con- 
travention of public policy under the Government of British India, or 
injurious to the good order and interests of society in regard to the 
administration of public justice. 

The English Common Law rule, that contracts for the compounding 
or suppression of criminal charges for offences of a public nature are 
illegal and void, has no application to a contract for compounding the 

I irosecution of criminal proceedings for au offence against the Municipal 
aw of a foreign country. 

The rule of International law that tho law of the place of a contract 
governs its validity is subject to the qualification that every state may 
refuse to enforce a contract when it is for the fraudulent evasion of its 
laws, or is injurious to its public institutions or interests. 4 M. H. It. 14. 

CONTRACT (Fraudulent). 

396. In a suit brought upon two bonds for Rs. 2000 and Rs. 1,000 



raspectfvety, whete the transaction wa£ found to fee that 

property having been about to be sold in execution of a decree for a $trm 
much More than Rs. 3,000, he was made to appear to borrow from tfee 
plaintiff, at 75 percent, interest, Rs. 3,000 which were immediately ap- 
plied to the payment of the debt, the defendant deriving no other benfe- 
fit, and the plaintiff not binding himself to stay execution : * • ' ’ J 

H^lcl, that the contract in these bonds was of such a nature as to in- 
volve the conclusion that defendant was imposed upon and was not" a 
free agent ; and that the transaction was of a kind not to be supported 
by a Court of Equity, 23 W. R. 49. r 


SOI A contract to provide for the collection and payment of an 
legal cess is illegal. 11 R. 

308. A contract Vvhidh is against public policy and intended to 
nvade the course of law cannot be enforced in a Court of Justice ; and 
money paid under such contract c. g for an illegal purpose, such as 
bribing a darogah, cannot be recovered by a suit in Court. 18 W. R. 
450. j 


309. In a suit filed on the 28th of April 180G, and brought by a 
Joint Stock Company, after registration, to recover damages for breach 
of a contract made with the defendants before registration ; — Held that; 
the contract was illegal under, section • of Act XIX, of 1857, and that 
the plaintiffs could not sue upon it. 3 B. H. R. O. J. 45. 


310. Where, to suppress a criminal prosecution for having accident- 
ally caused the death of his wife, plaintiff voluntarily paid money to de- 
fendant, knowing defendant to be the nearest relative of the deceased 
who could take a part in the prosecution, the contract was held to be void 
as against morality and public policy, and plaintiff held not entitled to 
sue for the money so paid, , 17 W* R. §4. 

CONTRACT (Implied). 


311. No implication of a contract to pay rent to the zemindar on the 
part of the tenant can arise in a case iu which the tenant has been paying 
rent to another, zemindar than the one now suing for a kubuleut. 7 W. 
R. 126. 

. • 

312. By an agreement made on the lQtli of January 1857, between :K 
N and jseverq^ other persons, it was agreed that they should form 

' a co-partnership for the purpose of erecting a mill for the manufacture 
of yarn. The capitalof the partnership was fiked at Rs. 300,000, divi- 
ded into 100 shares of Rs. 3,000 each. 

By the 4th clause of the agreement it was provided that, in return for 
the trouble K N had been at in establishing the factory, *' whatever cot- 
ton had to be purchased for the factory K N was to purchase, and what- 
ever yarn should be made in the factory, K N was to sell, and for 
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whatever he should sell on account of the factory he was duly to receive 
from the co-partnership, his commission at the rate of 6 per cent* during 
bis lifetime and it was also provided that though the pursh&ses and 
sales by the co-partnership should noth© made through KN, “ yet upon 
the whole amount of the sales the co-partnership was duly to pay & per 
cent* to>K N during his lifetime.” 

The factory was built, and its machinary procured and set up by K N, 
and both financially and otherwise the factory was wholly managed by him* 
Shortly after it commenced to work, it was found that the co-partnership 
bad expended all its capital and was heavily involved m debt — incurred 
by K N without the sanction of his co-partners— *and that the factory was 
working at a loss ; and at the suit of some of them^but against 6M%MR$ 
sen t of K Nand.a minority of the ca-partners, the co-partnershin. was 
ordered to be dissolved. K N then!, t?lairqeCXo & entitled \o compen- 
sation for the loss of the commission he should have earned upon the 
sale of the yarn of the factory during his lifetime, 

Held that he was not so entitled ; that as between his co-partners and 
K N there was no obligation on the former to subscribe more capital 
after the original capital of the co-partnership had been exhausted, and 
that there was no implied covenant on the part of the*co-partnership to 
continue to work the factory in order that K N should be in a position 
to earn his commission during his lifetime. 8 B. H. R. O. J. 209. 

CONTRACT (Introduction of new Term into). 

fu 

318. A held debentures of B, a municipal body, and had a right to 
exchange them for lots of equal value, to be selected by him from build- 
ing lauds* belonging to B ; the rent of which lots was to be set off against 
the interest on the debentures. A notified to B that he had selected 
certain lots, and asked permission to retain the debentures for & time, 
setting the interest against the rent. B consented to A’s proposal, and 
at the same time informed A that the selected lots exceeded the value 
of his debentures, and that he must pay the dieffernce. A made no re 
ply to this communication. 

A afterwards sued B for interest on the debenture 

4 { 

Held, that A was not entitled to interest, the contract being complete, 
and the indication by B of the difference in quantity not amounting to 
an introduction of a new term into the negotiation. 

A correspondence between A and B amounted to a contract for a 
purchase of a future interest in immoveable property ; — 

Held that such correspondence did not require registration under the 
Indian Registration Act, 1 800. 1 L. R. I. A. 124. 

CONTRACT (Joint). 

314. If a party sues upon a joint contract, which is not also several 
and gets a judgment, he cannot bring a fresh suit against the persons who 
were jointly liable with the defendant but were not included in the 
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former suit : stich second suit being expressly prohibited by Act VIII 
of 1849 section 2. 18 W. R, 448. 

CONTRACT ( Joint and Several). 

314. Whether the remedy for breach of contract is joint or several, 
depends upon circumstances according as the con tracting parties render* 
ed themselves jointly or severally liable. 3 W. R S. C. C. 25. 

316. Plaintiff! defendant, and another party had jointly and severally 
contracted with Government to do certain work depositing security and 
stipulating that a percentage upon the worth of the work done snonld 
be retained in the hands of Government to meet the contingency of the 
Government incurring expense in case of fail are on the part of the eon* 
tractors. The contract was completed by one of the contractor who 
received the amount which had been deducted as above and gyuvre a joint 
receipt for the same : Held that there was nothing in law to prevent 
plaintiff from recovering as from defendant his share of the said! amount. 

Such a suit was not one for money due ou a contract and waa not cog* 
nizable by Small Cause Court. 15 W. R. 513. 

CONTRACT (Post-nuptial). 

31 7. Post-nuptial contracts are not a mere nullity at law. 

Where husband stipulated in such a contract to do nothing without the 
permission of his wife on pain of immediate divorce and realization of 
den mohhnr and ulso to pay over to her all the money he might earn, 
these stipulations were held to be illegal, because contrary to public- 
policy. The last stipulation, however, was construed to mean payment 
after reasonable deduction on account of the husband's necessary ex- 
penses, and in a suit to enforce such a contract, tho Court decreed to> the 
plaiutiff (the wife), a fair sum for her maintenance holding that under the 
Contract law (Act IX of 1872 section 57), such part ouly o£ the agree- 
ment should be enforced as was legal. 23 W. It. G7. 

CONTRACT [Renewal of). 

318. Where, upon a talookdar's refusal at the end of the period of 
his settlement to re-settle with Government at an increased rate, the 
jurmna was put up to auction, after which the Government did re-settle 
witli the talookdar upon the former conditions and the former description 
of* the nature bf thetalook, it was 

that Government renewed the contract and placed the talook- 

in exactly the position in which he would have stood had be uever 
refused to pay the increased rent. 11 W. R. 

CONTRACT (Repudiation of)* 

Where a party to a contract seeks release from its obligations 
on the ground that, for some reason or another, he is entitled to reps* 
diate it, he must assert this right as soon after becoming aware of it as 
he reasonably can. Long in action unaccounted for must be held in 
equity to be a ratification of the contract. 9 W. It. 1 10. 
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320. In case of violation of a contract fey one party, the other party 
may ordinarily rescind it totally or partially ; provided he himself is 
guilty of no default or violation, and exercises the right within a 
reasonable time. If, after default of the other party, he does an 
met recognizing the contract, he cannot afterwards rescind it. 11 W. 
K. ' 

321. A purchaser of property of which possession was contracted to 
be' given him, but whioh contract the vendor is unable to fulfil, is" at 
liberty to rescind the oontract and sue for the re-payment of the pur- 
chase-money, and is not obliged to bring a suit for possession of the 
property. 8 N. W. P. 


CONTRACT (Special or Implied). 

&22, Where there is a special agreement between two parties and 
that agreement has bee# performed* and one of them has had all the 
Benefit to which he is entitled thereunder, the other may see him either 
upon the special agreement or'tipon what has been called tlie implied 
contract whioh arises out of the receipt of the benefit. W. 5*1. 

OONTRACT (Specific performance of). 

828. Parties seekig specific performance of a contract should come 
to the Court for relief within a reasonable time. 6 M. H. R. 75. 

. ■ - . • • 

324. Specific performance decreed of a lease,, though the lease 

formed part of an arrangement whereby, as a consideration for the lease, 
the plaintiff was to lend the defendant money to enable him inter alia 
. to oommenoe legal proceedings against the theu tenant of the subject* 

. matter of the intended lease. 1 M. H. R. 153. 

■H « 

325. One who asks the Court for a decree for specific performance 
of an agreement' must show' that he is willing and able to carry it out 
in all its material parts so far as he is concerned, and also that no act 
of his own in relation to the agreement has in any matorial degree dam- 
nified his opponent. He oannob select one part of the agreement for 

| Breach and another for performance. He mnst be prepared to carry 
out the entire of his own part of the contract before he can call npon his 
1 adversary, through the instrumentality of the Coart, to specifically exe- 
cute the latter part of the agreement. 

* « ^ • • * w . i r 

In 'resisting specific performance of an agreement it is competent to 
the ‘ defendant to show by oral evidence that the real intention of the 
parties to the agreement has not been correctly expressed in the writ- 
ten document. 1 B. H R. 262. 

326. In a suit for specific performance of a oontract, the cause of 
action is sufficiently shown by a statement of the terms of the oontract 
followed by the averment of the refusal of the defendant to perform 

, .it, with a . readiness and willingnoss of the plaintiff to do his port in it. 
14 W. R. 0.. J.15. 
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327. A agreed to sell certain property to B and, alter haring receiv- 
ed part of the consideration-money, sold the property to 0 at an ad- 
vanced price. B not having in any way neglected to carry out his part 
of the agreement, was held entitled to specific performance of the con- 
tract and to possession of the disputed property on paying down the 
consideration-money. A deed of agreement to sell at some future 
period may be registered under Act XIX of 1843. 3 W. R. 103* 

328. A specific provision in the administration paper protecting. the 
ryot from enhancement of rent during the term of the , settlement will 
be enforced. 1 N. W. P. 8, 

829. The application of the doctrine of specific performance to part- 
nerships is governed by the same rules as those which govern it in other 
oases. 

There are only two classes of cases in which specific performance of an 
agreement to enter into a partnership has been decreed : first, where 
the parties have agreed to execute some formal instrument which would 
confer rights that would not exist unless executed ; secondly, where 
there lias been an agreement, which has come to an end, to carry on a joiut 
adventure, and the decree that the agreement is valid, prefaced by the 
declaration that the contract ought to be specifically performed, is made 
■ merely as the foundation of a decree for an account. 1 M. H. R. 341. 

330. Where a purchaser of a right to sue for possession brings £ suit 
for specific performance, and it is not shown that lie has left undone 
anything necessary to entitle him to what he claims, it must be taken 
iu special appeal that plaintiff is entitled to insist on specific per- 
formance of his contract with his vendor. 22 W. R. 188. 

331. When proprietors endorse approval on a petition for a lease, 
such endorsement is not the acceptance of a consideration entitling peti- 
tioners to sue for specific performance of contract. 7 W. R. 142, 

* • 

332. Where in a former suit, brought by the present defendant for 
specific performance of the same contract, plaintiff who was defendant 
resisted successfully and without qualification, he cannot afterw^ids 

treat the contract as subsisting. 2i W. R. 434. 

» • • 

333. It is very questionable in any case whether the effect of the 
execution of a bill of sale by a Hindu vendor is to pass an estate irres- 
pectively of the actual delivery of possession. Where the vendor sells 
an estate, of which he is not in possession, in consideration of advanoes 
to enable him to sue for its recovery, it is not open to the purchaser, 
nftCr failing to complete his part of the contract, to claim specific per- 
formance and delivery of the recovered estate, on tendering the balance 
of the purchase-money. 2 B, L. R. P. C. 111. 

334. Where the purchaser of an estate paid earnest- money, and no 
time was fixed for the payment of the balance, and the vendor re-sold 
the property within a week,— Held that the vendor was bound to have 
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waited a reasonable period, that the second purchaser took nothing. 
And that the first purchaser was entitled to a decree lor specific per* 
forarance. W. It. S. N. 281. 

$36. A suit lor specific performance to sell land will not lie if the 
plaintiff neglects to enforce his rights for a longtime ( in this case three 
years ) after his rights under the contract for sale accrued, and if he does 
not act up to a condition precedent to the sale to him. If he has any 
claim at all, it would be for damages against the person breaking the 
contract for loss sustained by the non-fulfilment thereof. 8 W. U. 280. 

330. Where assignees sue the assignor for property never in hia 
possession and for declaration of right to ownership in other property 
already in the possession of one or more of themselves. Held that the* 
assignor at the time of the assignment not bein^ in actual or constructive- 
possession could not pass the property, the bill of sale being only evi- 
dence of a contract to be performed on the happoning of a contingency* 
21 W. R. 101. 

337. The plaintiff contracted with the defendant for the purchase of 
a piece of land, and" paid him part of the purchase-money, it being 
agreed that the balance should be paid after registration of the bill of 
sale. The defendant kept the document with him, but failed to get it re- 
gistered, In a suit by the plaintiff to enforce a specific performance, held, 
the suit would lie. G B. L. R. App. 134. 

338. Plaintiff had entered into a contract with one of the defendants 
"for the purcharo of certain immoveable proporty, and after he made a 
small advance the (contract was written out and registered. The pur- 
chaser refusing to pay up the purchase-money unless the vendor paid the 
costs, or half the costs, of registration, the latter re-sold the property to> 
a third person. 

The present suit was to compel the completion of the contract and 
delivery of the proporty. Held that as the parties had entered into a 
written contract, the Court was bound to see whether it was, or was 
not, their intention that a complete and binding sale should take place, 
although the purchase-money was not paid. 15 W. R. 44. 

339. Suit for specific performance of a contract providing (on de- 
fendant obtaining a decree for a certain property ) for the conveyance 
to plaintiff of a portion of it. Held, that plaintiff’s cause of action 
commenced from the date that the defendant obtainod the decree. 1 
W. R. 144. 

340. The result of a long pending litigation was that the defendants 
were directed to pay wasilai for certain lands which they had possessed 
under an invalid lakheraj claim. They subsequently entered into a 
compromise with the plaintiff their Zamindar and agreed that, it they 
defaulted in rent, or if the lands became klias of the Zemindar, or were 
by any means to be alienated, the defendants would point out the lands, 
or, on failure to do this, pay damages for the loss of the same. Held 
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that lapse of time and surrender of the lands were no impediment to the 
Court grunting relief to the plaintiff in the shape of a decree for specific 
performance. W* R. S. N* 77* 

31*1. In a suit brought by plaintiff for tbe specific performance of an 
agreement entered into between the plaintiff and defendant, whereby the 
defendant, an Abkarry contractor, undertook to sub-let to plaintiff the 
Abkarry of a I'alook, and also to recover damages for the breach oF con* 
tract* Held, that section 9 of the Abkarry Amendment Madras Act III of 
1864 did not affect the rights and liabilities of the parties inter se under the 
terms of an unexecuted contract to sub- rent, although the Act would 
prevent the sub-renter deriving any benefit under an executed contract 
of sub-renting from the exercise or the manufacture or sale of liquor as 
defined in section 2, until he had complied with the condition prescribed 
iu section 9 of the Act. 6 M. H* R« 1. 

342. Where plaintiff had contracted with defendant to purchase from 
him a share of certain landed estates, excluding from the contract certain 
land in those estates situated within a defined boundary, defendant bind- 
ing himself to makeover to plaintiff other lauds in exchange : Held, 
that if defendant failed to make over the lands last mentioned, plaintiff 
might sue him for specific performance or for damages, but could not, 
under the contract, sue to recover lands which he did not buy. 9 W. 
R. 269. 

343. In a suit against K. H, and G (a minor), to rocover possession 
of an 8 anna share of a putnee talook, and to have a conveyance execut- 
ed in plaintiff’s favor, on the allegation that one of the defendants K 
had agreed that the putnee should be bid for at tbe sale advertised by 
the Zemindar, and if purchased, should be taken in the name of K, who 
should convey half to the plaintiff, the cause of action was stated to be 
that defendants had fraudulently got, a putnee lease executed in their 
names and had taken possession, and refused to make over the stipulated 
Rlmre or take the balance of the consideration-money. The defendant 
K’s substantial plea was that the raohal had been sold in one lot along 
with others, and taken by the head member of tbe family without 
knowledge of the agreement, and that plaintiff had himself through 
an agent competed for the putnee at the sale : consequently that tho 
event contemplated had not happened, and that plaintiff had himself 
avoided the agreement. He pleaded that he was not privy to the agree- 
ment, and the minor that he was not bound. 

The Lower Appellate Court found that both parties had abandoned 
and avoided the agreement : 

Held, that, even if the agreement were binding on K, the Court 
could not compel a partial performance, which was all that could take 
place ; for as plaintiff claimed half the putnee, and K’s share was at 
most one-fourth, plaintiff would be entitled to one-eighth only. A 
specific performance could not be decreed, for plaintiff could have re- 
sisted on action brought by tho present defendants for fulfilment of con- 
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tract, as lire could not have been compelled to buy what he had not 
agreed to. 24 W. R. 434 

844. A sued B on a deed of sale for possession of 4 annas of certain 
lauds, which A alleged B had sold him in consideration of an advance of 
a some of money which A said he paid to B when the deed was executed. 
B answered that, being in want of funds to carry on a suit for the 
recovery of the very landM, 4 annas of which A now Rues for, he gave A 
the deed in question on condition that A was to advance him tlio 
amount mentioned in the deed, but that A only advanced portions of the 
sum from time to time The allegation of A that he paid the money to 
B when the deed was executed was found to be false. 

Held, that the execution and transfer of the deed of sale from B to 
A, and the partial payment of the purohaso- money by A to B, did not 
pass to A a complete title to the lands, and that B in retaining posses- 
sion could not be regarded as having only a lien for the unpaid portion 
of the purchase-money or liable to account to A as a mortgagee iu 
possession of the routs and profits. 

Held, that even if part of the purchase-money had been paid by A to 
B at the time of the execution of the deed, and A tendered to B the re- 
mainder of the purchase-money, A would not have been entitled to a 
decree for specific performance, the contract sued on being eminently a 
speculative, not to say a gambling, one. 1 2 W. R. P. C. 6. 

CONTRACT (Time and Place of Performance of ). 

345. If a person contracts to deliver goods at a specified place, ho 
must be there in person or by agent, and ready to deliver them: if to 
deliver them by a certain time , he must tender them so as to allow 
sufficient time for examination and receipt. But when a thing is to be 
performed at a certain place, on or before a certain day, to another 
party to a contract, the tender must be to the other party at that place , 
and that other party must be preseut at some particular part of the day 
before sun-set, so that the act may be completed by day light. Where 
a thing is to be done any where , a tender at a convenient time before 
mid-night is sufficient. 11 W. R. 58. 

CONTRACT (Void). 

846. The agreeing not to enforce a contract which is void for ille- 
gality is au illegal consideration, and the contract is void. 18 W. 
R. 424. 

347. A contract as to an adoption after payment of price cannot 
be euforeed, for it would come within the meaning of Act IX of 1872 
section 23 as immoral and contrary to public policy. 21 W. R. 381. 

348. One who repudiates a contract and asks to have it treated as 
void, is bound to take steps for this purpose at the earliest moment 
without avoidable delay. 22 W. R. 529. 

349. A contract, the effect of which is to assist another in carrying 
on the litigatiou against a third party, made with the express declaration 
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that it was out of spite and ill-feeling against such third party, is a 
contract against public policy* and a suit cannot lie upon it. 10 W. 
It. J 40. 

351. Every contract relating to the collection from ryots and payment 
to the Zemindar of an illegal cess, is ab initio void. 3 B. L. It. A. 
J. 44. 

351. Although one of the parties to a contract was induced to enter 
into it by fraud of the other, he is nevertheless bound by the contract 
until he repudiates it ; and this ho cannot do when he has allowed that 
to occur on the footing, or in view, of the contract, which renders it 
impossible that the parties should be put in ahifn quo. In such cir- 
cumstances bis proper remedy is by an action tor damages. 22 W 
li. 529. 

352. J., having represented to C. that there were good roads, me- 
talled to wit) i in six or seven miles of the place where ho wanted C. to 
forward a certain engine and boiler, and a fair *kucha road the remain- 
der, C. relying on his statement, agreed to for want tlbe same to the 
place of destination fur a certain sum, part of which C*. received on dif- 
ferent occasions, and duly forwarded to the place the engine, but, on 
passage accross an iron suspension bridge on, the road being refused to- 
the boiler by the officer in charge of the brigade on account of its 
weight, C. threw up the contract. J, having conveyed the boiler across 
the nala spanned by the bridge, and finally, to the place of destination^, 
sued to recover from C. the money expended by him in so doing al- 
loging breach of contract. It was held that t ho suit was rightly dis- 
missed on the ground that the agreement wus voidable by 0. under tlie 
provisions of section 19 Act IX of 1872. It was a lso held that the 
plain tff could not recover in the suit any portion of the monies ad- 
vanced to the defendant. C N. W 1\ 350. 

353. One M H, being apprehensive that (in consequence of an action 
of trespass in the Supreme Court which M R and A R had brought 
against P P) lie was in danger of being deprived of a piece of land 
of which he was then possessed, entered into an agreement with K N 
that he K N should conduct the pending case at his own costs and necessary 
expenses, and that after M.H should have proved that the piece of land was 
*his sole property, K N and M H should erect a building on it at their joint 

expense, and that tne rents and profits of such building should be enjoyed 
by K N |iud M H jointly during the lifetime of M H, after whose death the 
property, with the building, was to be the sole and absolute property 
of K N : Held that the above agreement (when considered in connec- 
tion with its surrounding circumstances) did not savour of Maintenance 
or Champerty, nor was it void as being against public policy. 

Qucnre. — 'Whether that law was ever applicable to cases where pecu- 
niary assistance is afforded to defendants. 

Where K N, claiming under the above agreement, sued to recover the 
property comprised in it from the mortgagee of the- administrator of A£ 
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H, who was In possession of the property, it was held that the repre- 
sentatives of the mortgagor were not necessary parties to the suit. 8 
B. H. It. 0. J. I. 

CONTRACT (Wagering:). 

33 k A wager contract in India (before the passing of the Legislative 
Act XXI of 184*8) upon the average price opium would fetch at a future 
Government sale, held legal, and an action thereou maintained. 

The plaintiff and defendants, by contracts in writing, wagered as to the 
average price to be obtained for opium “ of the 30th of November, ” of 
the first lelanm, or public Government sale of opium/ 1 At the time 
when these contracts were entered into the first Government sale had 
been advertised for the “80th of November 1 846/ 1 The sale on that day 
was prevented by a combination of opium speculators interested in simi- 
lar contracts. The Government sale was again advertised, and took 
place on the 7th of December following, when opium of the quantity 
and description advertised for sale on the “ 30th November 11 was sold. 
Held ; First, that the date mentioned in the contracts, the “ 39th No- 
vember was a mere description of the period when the first public Govern- 
ment sale of opium usually took place, and formed no part of the risk 
contemplated by the wagers, the subject of tho contracts, and was im- 
material ; and, Secondly, that acoording to the true construction of the 
contracts, the first actual public Government sale of opium whioh took 
place next after the date of the contracts, satisfied the terms of the con- 
tracts ; and upon a certain average being realised thereon, the event 
on whioh the plaintiff laid wagered was determined in his favor, ami 
he was entitled to recover the differences under the averages. C M. I. 
A. 231. 

355. After the contracts were entered into, and an notion commenced 
in the Supreme Court, wager contracts were declared invalid by the 
Act of the Indian Legislature, No. XXI of 1848, which enacts “that all 
agreements, whether made in speaking, writing, or otherwise, by way of 
gaining or wagering, shall be null and void, and no suit shall be allowed 
in any Court of Law or Equity for recovering any sum of money or valu- 
able tiling alleged to be won on any wager, or intrusted to any person to 
abide the event of any game, or on whioh any wagor is made/ 1 

Held, that this Legislative Act did not affect existing contracts, or ac- 
tions already commenced upon such contracts; there being no words in the 
Act sufficient to show the intention of the Legislature to affect exist- 
ing rights. 

Statutes are, prima facte, deemed to be prospective only, Nova con • 

stltutlo futuri* for mam impomre debet, non prceteritis." 3 M. I. A. 109. 

• 

336, By the Common law of England, in force in India, an action may 
be maintained on a wager, although the parties had no previous interest 
in the subject-matter on which it is laid, if such wager be not against 
the interest or feelings of third persons, does not lead to indecent evi- 
and is not contrary to public policy. 
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The mere circumstance that a wager concerns the public revenue, or 
creates a temptation to do a wrong, will not render it illegal. 

A wager upon the average price which opium should fetch at the next 
Government sale at Calcutta, the plaintiffs having to pay the defendants 
the difference between such price and a sum named, per chest, and the 
defendants having to pay the difference between such price and the 
sum so named, if the price should be above that sum ; is not an illegal 
wager, or contrary to public policy, though the proceeds of the opium 
sold at Calcutta formed part of the Government Revenue. The judg- 
ment of the Court below, holding such wager illegal, reversed. 

The Statute, 8 and 9 Vic., c. 109, amending the law relating to games 
and wagers, does not exteud to India. 4 M. I. A. 339. 

357. The Legislative Act XXXII of 1839 (extending to India the 
provisions of Statute, 3rd and 4fch Win. IV, c. 42, section 28), con- 
cerning the allowance of interst in certain cases, enacts that u upon 
all debts of sums certain, payable at a certain time, the Court before 
which they may be recovered, may, if it shall think fit, allow inter- 
est to the creditor, at a rate not exceeding the current rate of in- 
terest from the time when such debts or sums certain were payable, 
if such debts or sums be payable by virtue of some written instru- 
ment at a certain time/ 1 

Held, — That a wager contract (before the passing of Act XXI of 
1848), upon the average price which opium would fetch at the next 
Government opium sale, was not within the scope of the Act XXXII 
of 1 839, as that Act supposes a party to have been sued for breach 
of a contract for the payment, by virtue of a written instrument, of a 
sum certain at a certain time, and did not affect debts contingent in 
amount and time of coming due. 

Whether the discretion vested in the Court by Act XXXII of 1839, 
in allowing or refusing interest, in cases within the Act, is liable to 
review. Qucere ? 7 M. I. A. 263, 264 ; 4 W. R. P. C. 8, 

358. An agent omployed to effect a wagering contract is entitled to 
recover from his principal money paid on his account in respect thereof, 
his authority not having been revoked. The claim is not affected by 
Act XXI of 1848. see Act III (Bom.) of 1865. IB H.R. 34. 

359. In an action on contract, known as Tajee mundee Chttties , opium 
wager contracts ( before the passing of the Act, XXI of 1848, which 
prohibited such gambling contracts ) the plaintiff claimed iuterest on the 
sum recovered. Held, that as there was no stipulation as to interest iu 
the contract, or satisfactory evidence of mercantile usage at Calcutta to 
import interest into the contract, the interest claimed could not be allow- 
ed. 9 M. I. A. 256. 

360. A promissory note which has for its consideration a debt due on 
a wagering contract is not binding in the bauds of the original payee. 
8 B. H. It. A. J. 121, 
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361. Wager contracts between the plaintiffs and defendants upon 
the price that Patna opium would fetch at the next Government sale at 
Calcutta ; each party knowing that the other might use means to enhance 
or depress such price. Held, that the bidding at the sale by one of 
the plaintiffs, though done colourably, and as it appeared only to en- 
hance the price, was no fraud on the defendants, or upon tlie public, as 
he had a right in common with all the world to bid at such sale, and was 
not precluded from recovering the amount of such wager contracts by 
the fact, that such biddiug tended to bring about the event by which 
the wager was to be wou. 

Held also, that employing agents at such sale { all of whom were 
cognizant that object was to enhance the price of opium sold )^.to bid,, 
there being no crimen fa hi committed, did not constitute an illegal con- 
spiracy, or such fraud as would vitiate the wager contracts. . 

By the 6th Article of the Convention between Great Britain and 
France , the French Government had a right to demand, out of the quanti- 
ties sold at the Government sale, 3*>0 chests of opium at tho average 
rate of sale. Held, that no fraud on the vendors was committed by 
indneing the French Council to exercise that option in favour of the- 
plaintiffs. 5 M. J. A. 109. 

CONTRACT ( With Person in position of Confidence b 

3C2. A contract of sale or conveyance entered into by any one with 
a person who stands relatively to him in a position of confidence or 
trust, is liable to be called in question by the vendor, and to beset aside 
at his instance if it be found that the other party made an unfair use of 
his advantages. This rule of oquity applies strongly in a case where 
any person, acting as an attorney ; or as a legal adviser, enters into 
a contract with his client in respect of the subject of litigation or advise. 
Undue influence is prosumed to have been exerted until the contrary is 
proved, and tho purchaser is bound to show that all the terms and con- 
ditions of the contract are fair, adequate, and reasonable. 1 B. L. R. 
A. J. 95 ; 10 W. It. 128 

CONTRACT ( Written ). 

363. The law in this country does not require that any agreement 
between natives, whether in regard to tho transfer or creation of an 
interest in land, or otherwise, should be in writing ; nor does it dis- 
tinguish between agreements under seal and by parol. 4 M. H. R. 98. 

364. Where a contract is reduced to writing, and the only cause of 
action between the parties arises out of the document, no oral evidence 
is admissible to prove the terms of the contract. * 24 W. R. 88. 

305. Where a writing signed by the defendant was in these terras, 
u S ( defendant) holds Its. 476 which sum is tho property of L, ( the 

plaintiff )”. Held, that the document could not be consideied a written 
contractor engagement. 4 M. H. R. 216. 
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OOKVEYANCE. 

366. Persons having a right of possession may' dispose of property 
though it is not actually in their possession. 11 W. It. 134. 

367. The general rule in India is that, upon a contract of purchase 
and sale, the ownership is acquired by the purchaser, though the tran- 
saction has not been followed by delivery of possession ; delivery not 
being necessary to complete the title of the vendee. 23 W. R. 131. 

368. As a general rule of law when the vendee has got, not a mere 
contract to convey, bub a conveyance, that is to say, a document which 
in terms professes to make ovor the proporby, aud the document is 
registered, he becomes at once the ownorw iilioub further ceremony. 
23 W. R. 131. 

369. The conveyanco of property while the owner is a minor is not 
necessarily inoperative : if the sale is effected by the guardian and ac- 
quiesced in by the minor when lie comos of ago, it may be valid not- 
withstanding. 11 W. R. 

370. When several persons join in a conveyance, and convey “ the 
whole and entire property absolutely, , 7 they must bo taken to havo 
exorcised every power which they possess, and to have parted with their 
whole interest whether in possession or expectation. 14 W. R. 379. 

371. Whore a person who has made a voluntary gift or settlement 
oE an estato sells the same to another for value, the conveyance operates 
as a conveyance of tho estate which the settlor had before the voluntary 
settlement, the Statute 27 Elizabeth, 0. 4, putting the settlement out of 
the way, so that it shall not affect the conveyance which is made to 
the purchaser. 

Words showing an intention, on the part of tho person who made tho 
voluntary gift, to convoy to the purchaser all the interest or estate that 
he had, are sufficient to avoid such gift. 22 W. R. 60. 

372. Tho conduct of the parties, after the making of an instrument, 
affords a clue to theri intentions in regard to its effect only whore they 
are voluntary actors in the conveyanco not where it is made against 
their will by coercion of a Civil Court. 21 W. R. 119. 

373. The signing of a deed of conveyance of property made with full 
knowledge of the contents of the deed and of the object of the signature, 
may convey the right of the person seguing, even if tho signature be not 
made in the assembly where deed was executed. 1 W. R. 66. 

374. Where a deed of conveyance is signed and handed over, tho 
best mode of testing its bonafides is to scrutinize the acts of the par- 
ties which follow, particularly whether consideration is given or pos- 
session taken. 21 W, R. 105. 

i 

37 5. Where the executants of a deed of conveyance kobola omit 
to have it registered, and the property is sold to a third party who takes it 
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bona fide for valuable consideration, tlie party in whose favour the con- 
veyance was executed should seek his remedy against the executants, 
not in a suit for specific performance, but in an action for damages* 22 
W. R.165. 

376. In a suit to recover possession, with raesne profits, of property 
alleged to have been purchased by plaintiff from one A, where defen- 
dant U was a daughter of A's sister R, who claimed the property through 
her son V, the question was whether plaintiff had obtained the proper- 
ty by a valid deed of sale : — 

Plaintiff was a pleader, and, while a suit was in progress in which 
on behalf of his step-mother and another client he contended that V had no 
property at all in the mouza, he obtained a conveyance from A whose 
sole title was derived from V, which conveyance nominally made to S 
T was never asserted by plaintiff till 7 years later when he commen- 
ced this suit. The evidence for the payment by plaintiff of the consi- 
deration-money was so unsatisfactory that the High Court summoned 
the plaintiff and examined him : 

Held, that it was somewhat dangerous to allow plaintiff, a profession- 
al man, who did not give evidence in his own suit in his own behalf, to 
be called for the purpose of supporting his case which had broken down; 
that plaintiff's evidence as to payment of the consideration-money was 
very unsatisfactory and at varience with his previous deposition ; and 
that though the mere factum of the deed was proved, it was not a 
bona fide conveyance. 

Held, that the circumstance of U having in a previous suit admitted 
the execution of the deed, did not preclude her from contesting its va- 
lidity and maintaining that it was colorable, not real. 19 W. R. P. C. 
118, 119. 

377. R. the owner of certain property, having died, and his immedi- 
ate heirs having subsequently demised without leaving issue, N, as the 
next of-kin, attempted to take possession, and, being opposod, brought 
a suit, under Act XIX of 1841 ; but afterwards alienated a moiety of his 
right, title, and interest, in the property to one K in order to meet the 
expenses which would be incurred for its recovery. This was done by 
an ikrar , wherein, in consideration of Rs. 5 0 received in each, and the 
trouble and assistance of managing and conducting the necessary law suit 
and defraying the expenses thereof, N relinquished to K and 8 annas' share, 
valued at Rs. 75,000. K took proper steps aud defrayed the expenses; 
but the suit was dismissed. K subsequently sold the interest which he 
had thus acquired, including i oasilat, to T in consideration of Rs. 1,7000 
advanced by the latter and expended in the proceedings, valuing the 
interest thus sold at Rs. 18,009. The purchaser then brought a suit against 
the person in possession, claiming a half share of the property adversely 
to N, making N a defendant, and praying for a declaration of N's right 
of inheritance : 

Held, that the ikrar did not operate as a present transfer of the pro- 
perty, but as an agreement to trausfer so much of it as might be 
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recovered in a suit } and that even if plaintiff were entitled to com- 
plain of breach of coutcact by N,. she could not recover against the 
principal defendant, the person in possession; who was no party to the 
deed. 

Held too, that the suit could not be maintained by reason of the nature 
of the transaction on which it was based, which was void as being contrary 
to public policy, and therefore not giving plaintiff any right to sue for 
the property professed to be passed. 20 W. It. 440, 

CONVEYANCE (By Minor). 

378. A conveyance by a minor may bo voided by him when lie co-meg 
of age ; but unless after coming of age he promptly does some act to 
repudiate the contract, it must bo taken to bo ratified. 13 W. It. 172. 

CONVEYANCE (Fraudulent). 

379. "Where a conveyance is effected under a fraudulent arrangement? 
whereby nothing is sold, bonafidos on the part of the purchaser cannot 
make a title in his vendor. 15 W. It. 308. 

380. A party claiming through A is not at liberty to plead A's fraud 
ns against a defendant in possession, although that defendant claims 
under the fraudulent conveyance. 4 W. R. 37. 

381. A declaration of title cannot be granted to the purclmsor under 
nJcohala from two parties whero the conveyance has been found to be 
fraudulent and collusive, even though one of the partios really had an 
interest in the property and transferred it in the same conveyance. 11 
W. R. “ “ 

CONVEYANCE [ Frudulent-by Husband to Wife ]. 

382. If a man largely indebted executes a conveyance of property to 
his wife as in satisfaction of dower, the conveyance is void as against his 
creditors if executed for the fraudulent purpose of keeping the property 
in his own hands out of the reach of the creditors. So also a conveyance 
by a man in such circu instances to his wife is fraudulent and void if no 
dower is due and the conveyance is voluntary and not mado in satisfac- 
tion of any debt due to him. 7 W. R. 513. 

CONVEYANCE [ Fraudulent— to defeat Sequestration ]. 

383. A deed of sale conveying real estate, the property of a defen- 
dant in a suit then pending in the Supreme Court at Bombay. Held, in 
the absence of satisfactory evidence of a bona fide consideration having 
been paid by the vendee, to be fraudulent and void, as against the 
creditors of the vendor, and to have been executed for the purpose of 
defeat ing a sequestration. G M. I. A. 27. 

CONVEYANCE ( To Mooktear without Consideration ). 

381. On 25th July 1800 ; M. C. K. executed a Kobala purporting to 
convey certain properties to R. L. (her mooktear ) whose representative 
by a deed dated 15th September 18G7 convoyed a portion of the pro- 
perty to the appcdlant, who now claims to be the prior purchaser for 
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valuable consideration without notice. By deed dated 17th September 
1867, M 0 K conveyed the property to respondents who were in receipt 
of rents at the time when the two appellants instituted suits to recover 
possession of the property and to set aside the deed, the tiooadar and M 
0 K being also made defendants. 

Held that the conveyance by the native lady to her mooktear without 
consideration could not be upheld, for to uphold it would be a denial of 
justice and contrary to sound policy, even if the grantor as plaintiff sued 
the mooktear as defendant to set it aside. Still less could it be upheld in 
a case like this, where the parties pleading the fraud were defendants 
and in possession. 19 W. R. 145. 

CO-SHARER 

385. The consent of all the sharers to a joint holding being necessary 
to give 'validity to any agreement regarding the same, certain sharers 
in a joint holding cannot by the devise of deducting from their claim a 
portion of the holding representing the share of some of their co- 
sharers, non-consenting parties to an agreement, sue to enforce such 
agreement, all the sharers having an undivided share in every biswa of 
the joint holding. 3 N. W. P. 216. 

386. A co-sharer mny sue for profits, alleging a sum to be due, and 
although it may bo necessary to go into the accounts, this fact alone will 
not alter tho character of the suit, and make it one for settlement of 
accounts. 3 N. W. P. 49. 

387. In a suit against co-partners in a joint firm to recover money 
deposited as plaintiff's share and to have accounts rendered of the pro- 
fits, before any order can be mado to tho effect that plaintiff is entitled 
to be paid by any one of his partners or out of the assets of the firm 
the actual money advanced, the whole accounts of the firm ought to be 
taken and the ultimate liability of each of the partners ascertained. 21 
W. R. 300. 

388. Three brothers carrying on business jointly borrowed money 
from one G. M., after which one of them died, and tho survivors (plain- 
tiff and T), for the purpose of making up the consideration-money of 
certain property purchased, borrowed a further sum from G. M. and 
executed a bond to secure repayment of all those sums. The property 
was purchased and joint possession obtaind. Subsequently plaintiff and 
T separated after executing each to each certain ihrarnnmahs by which 
each undertook to pay his share of the joint debts. The bond-holder 
then sued plaintiff and tho representatives of T, and obtained a decree 
against plaintiff only, who, upon the decree -holder, being about to soil 
his property, sued tho representatives of T for a moiety of the debt. 
Defendants objectod that as plaintiff had not paid tho decretal money, 
no cause of action had aoerued. Held that the objection was good, and 
that plaintiff had no right to come into Court and ask to be paid by his 
co-sharers before he had done anything himsolf, even to discharge his 
own portion of the obligation. 
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Held also, that as defendants had been acqnitted by a competent 
Conrt of all obligation to pay the orignial creditor, plaintiff’s only right 
( if any ) was to call upon them to pay himself, and this he could not do 
until he could show that he had done something on their behalf. 19 
W. R. 24. 

CREDITORS. 

389. The creditor of a deceased proprietor is not prevented, in the 
way in which the deceased would have been were he alive, from ques- 
tioning acts done by the said proprietor’s benatneedar ; for the rule of 
law by which an heir or assignee stands in no better position than the 
pnrty through whom he derives his title admits of an exception in 
favour of those who would be themselves aggrieved or defrauded by tho 
party through whom they claim. 15 W. R. 333. 

CUSTOM. 

390. Custom cannot affect the express terms of a written contract. 

7 B. L. It. 082. 





DAMAGES. 

391. A suit will not lio for damages apart from the cause of action 
out of which tho damages arise. 2i VV. It. 151. 

392. In a suit for damages on account of failure to deliver goods 
( kullaye ) sold, where the contract was to deliver by weight, the 
weighmenfc taking place in the seller’s own premises : Held, that 
as plaintiffs did not apply for delivery, the seller defendants, were not, 
under the Contract Act section 93, bound to deliver tho goods. 24 W. 
It. 1 78. 


393. The plaintiffs entered into a contract in writing by which the 
defendant was to deliver 2459 bundles of Gingeely Seed on being put 
in possession of tho necessary funds. In a suit for damages by reason of 
non-delivery : Held that the plaintiffs before they could recover must 
show that they paid or tendered the amount stipulated, and that tho 
vendor’s rights under tho contract cannot be controlled by the course of 
dealing between the parties. 2 M. H. It. 193. 

394. K received into his godown certain goods belonging to the 
plaintiff and in charge of his servent, concerning which there was a dis- 
pute between the plaintiff’s agent and B, of which circumstances K was 
aware and he advanced money to B on the security of such goods, 
which were subsequently delivered to B and sold by him with 
the knowledge of K, and notwithstanding the plaintiff’s servent 
objected to it, delivered them to the purchaser. Held, that K was liable 
to an action for damages at the instance of the plaintiff. I N. W. 
P. 107. 





P. IV. 


DAMAGES (FOB BREACH OF CONTRACT). 

395. The plaintiff alleged that he had given possession to the defen- 
dant of a certain estate, in consideration of the payment by the defen- 
dant of annual rent for a term of five years tlmt the defendant had 
paid the rent for the first three years of the term, but had neglected 
to pay any for the last two years, and that since tho expiry of the 
term the defendant lmd remained in possession ; and lie claimed to 
recover possession of the property and a certain sum for its use and occu- 
pation by the defendant. He also claimed to recover the same sura as 
damages for the retention of tho estate by the defendant, from the date up 
to which the defendant had last paid rent. The agreement between the 
parties was contained in certain letters which were unstamped. Held, 
that although tho claim to relief made by the plaintiff on the 
basis of the contract must fail, because there was no evidence of the 
contract on which the Court could act, yet he could fall back on his 
claim to recover damages for the use and occupation of the land, as the 
defendant could not defend his possession, being equally incompetent 
with the plaintiff to rely on the terms of a contract of which he could mot 
give proof, and as he did not deny the use and occupation alleged, he 
had no answer to the claim for damages. 5 N. W. P. C5. 

DAMAGES (Alternative.). 

39G. Where alternative damages are awarded to the plafntiff in a suit 
for the recovery of timber which defendants have at their own risk 
brought down from Toughoo to Rangoon. Held that plaintiff may insist 
on delivery or in default to recover the value of the timber without any 
deduction on account of charges incurred by defendant iu removing tho 
timber. 19 W. It. 123. 

DAMAGES (For Breach of Contract). 

397. A party failing to perform the contract may be sued, at the 
pleasure of the other party, either for specific performance or for da- 
mages. 12 W. It. 149. 

398. Defendant borrowed a sum of money below 500 rupees from 
plaintiff with a view to redeem a mortgage, on condition that after re- 
demption he would sell the property to plaintiff. He did not, however, 
redeem the property. Held, that plaintiff's suit to recover his dues was 
One for damages as upon a breach of contract in which under section 27 
Act XXIII of 1861 no special appeal would lie. 12 W. Jt. 299. 

399. Ordinarily on a breach of a contract of sale tho vendor can only 
recover as against the purchaser the difference between the price con- 
tracted for and the price at which the vendor might or could have sold 
tho goods at the time of the breach. 15 W. It. 392. 

400. Vhere the parties to a contract stipulate for the payment of a 
specified sum for any breach of it, and tho damages resulting from any 
such breach are uncertain and incapable of accurate valuation, the sum 

Agreed to bo paid, will be treated as liquidated damages and not as pe- 
nalty. 1 
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A plaintiff who sues for damages and is entitled to them, cnnnot 
likewise bo entitled to specific performance or to an injunction against 
the further breach of the agreement. 

In a suit for breach of contract, it is open to the defendant to plead 
in that suit (without being obliged to bring a fresh suit) that I he plaintiff, 
being the first to break the agreement, cannot now sue for damages 
for some thing subsequently done by the defendant in contravention of 
it. 7 W. It. 303,304. 

401. Suit for breach of contract to sow Indigo in consideration of 
an advance. Hold that the failure to sow not having beon shown to 
be owing to accident, must be presumed to have been fraudulent or dis- 
honest, and that, therefore, the case did not fall within clause 4, section 
5, Regulation VI of 1823, which limits the amount of penalty to three 
times the sum advanced ; but that the plaintiffs were entitled to recover 
an amount of damages not exceeding the sum which the defendant 
stipulated to pay on failure by him to perform his contract. 4 W. 
R. 02. 

402. In a suit for damages for broach of contracS to supply wood 
which defendant had engaged to supply for the construction of a house, 
where the intention was found to have been that the plaintiff Rhould from 
time to time give defendant notice of the different articles of wood work 
required : Held that defendant was only liable for damages to the extent 
of the wood which ho did not supply according to the order given to 
him, not for the wood for which requisition had not been made. 15 
W. R. 217* 

DAMAGES ( Liquidated ). 

403. The hinge upon which the decision of every particular case turns, 
is the intention of the parties collected from the language they have 
used. The mere use of the term penalty,” or “ liquidated damages,” 
or interest, does not determine the intention ; but, like any other ques- 
tion of construction, it is to be determined by the nature of the provi- 
sions and the language of the whole instrument. 

If the instrument contains many stipulations of varying importance or 
relating to objects of small value calculable in money, there is the strongest 
ground for supposing that a stipulation applying generally to a breach of 
allor any of them, was in tended to be a penalty, and not liquidated damages. 
Similary, where a very lage sum becomes immediately payable in con- 
sequence of the payment of a very small sum, the former should bo 
considered a penalty. Applying these principles to the case, the Court 
held that the decision of the Lower Appellate Court was correct. 19 
W. R. 271. 

404. Where a bond stipulated fora higher rate of interest in the 
event of the money not being paid at the appointed time, the stipulation 

was held to be not of the nature of a penalty but a liquidated damages : 

for it provided not an unvarying lump sum, but a sum increasing with 
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tlie time fluring which tlio obligee was kept out of his money, and was 
therefore very appropriate as a measure of the proper compensation. 

Even where a -stipulation is intended to operate as a penalty, it is 
dncnmbent on the Court to consider what amount of money would pro- 
perly* measure fhe damages consequent on the default. 22 W. R. 223. 

'405. In a suit ! 6o recover damages under a kubooleut in which de- 
fendant had engaged to sow and cultivate indigo, and, in case of failure, 
ito pay as damages a specified sum for every year 4 Held, that the amount 
agreed to be paid should bo treated as liquidated damages. 11 W. R. 558, 

» 

404. Defendant agreed to supply 100 kantlams of jaggery by a speci- 
fied date at 4£ Rupees per kautlatn., and received 1 00 Rupees advance. 
Defendant further agreed that in default he would pay interest at 1 per 
•cent, per mensem and mifa at 7 Rupees per kantlam. No delivery was 
-made *by defendant. 

In a suit by the plaintiff to recover 7 linpees per kantlam and the in- 
terest. Held, that the amount sued for was in the nature of liquidated 
damages which plaintiff had a legal right to enforce, and not a penalty 
against which the Court would relieve. 2 M. H. R. 451. 

407. Where a contract for the sale and delivery of 20013 haras of 
stone contained a provision that in case of breach by the purchaser, 
•damages *( liquidated ) were to be paid by him at the rate of one rupee 
per huras , and the purchaser paid Rs. 1 ,000 earnest-money, but made 
default in accepting the stone : — Held that, though in default of ac- 
ceptance, the earnest-money, Rs. ], 000 was forfeited, the vendor could 
not retain the earnest-money and sue for the whole amount of the liqui- 
dated damages ( Rs. 2,-000 ), but that his proper course was to srae the 

f urchaser for the ‘difference only, and, such difference amounting to Rs. 

,000, that the suit was properly brought in the Small Cause Court. 5 
B. II. R. O. J. 147. 

DAMAGES ( Measure of ). 

408. In a. suit for recovery of damages, tho Court which tries the 
case must, before passing a fi.mil decree assess tho damages, and not 
leave them to be assessed in execution of tho decree. 4 B. L. R, App 60, 

409. The ascertainment of the amount of damages is a necessary 
preliminary to a decree under Act VIII of 1859, section 192 for specific 
performance of a contract and payment of damages as an alternative in 
ease of non-performance. 1 M. H. R. 341, 

410. I«)terest at the bazar rate on the value of tho goods awarded 
and recovered may not be an adequate measure of damages. The Judge 
should take into consideration all the circumstances of each case pre- 
sumably within the knowledge of the defendant at the time he committed 
the act which forms the cause of action, and allow for their natural and 
immediate consequences. 18 W. R. 

411. Where the parties to a contract assess by agreement the amount 
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of damages payable in case of a breach of the contract,, it' is 
of the Court to enforce the terns o£ the contract which, they 
made, W. R. S. N. 354. 

412. In estimating the measure of diimages to be paid for breach of 
contract to cultivate indigo, the period of the breach should bo taken as 
the time for estimating the'dainages. Generally, the natural and im- 
mediate consequence of the breach of contract should alone be looked to,, 
and not some possible remote result. Supposed profits ought not to be* 
given as part of the damages, unless uudbr special and' extraordinary; 
circumstances. AV. R. S. N. 251. 

413. Suit on breach] of. contract tD cultivate and doliver Indigo,, 
for recovery of the amouufe specified; in- the contract. 

Meld (1) that the stamp duty depended upon, the amount of consi« 
deration for the undertaking; and (2.) that, unless it was cleaivthat the* 
intention of the parties to the agreement was to treat, the sum* incur 
tiooed as liquidated damages behind, which tho (Jburfc should not look,, 
the Court could not award damages beyond the amount of. injury ac- 
tually sustained, 5 W. R. S. C. 0. 10. 

414. Damages* assessed, at a* gross sum by tho Judicial Committee*, 
no sufficient evidence being furnished in the cause, to calculate the ex- 
act amount of the loss sustained.. 4 M, I. A. 321. 

415. In an. action by a. vendee against a vendor for* nonrperfhrm- 
ance of a contract to> deliver goods,, which specifies no time for deli- 
very, the measure of? damages is the difference between the contract- 
price and that which*- goods of a like description bore on. the* lapse of 
a reasonable time for delivery. 1 M. 11% R. 1G2. 

416., In an action by the vendee against the vondbr-foi* breach of a 
contract to deliver goods . “in two or three days”: — Held* that fclm 
measure of damages was the difference between tho contract-price and 
the price-whicli similar goods bore on the lupso of a seasonable time- 
for delivery, not less than throe days from the date o£ tho contract. 

] M. H. R. 168. 

417. In an action of damages for tho detention of ornaments 

ed with tile defendant which the defendant lias wrongfully converted 
to his own use, the measure of damages is the value of the ornaments 
less the sum. for which tliey have been plec^jed. 5 B. HL R. 0, J. 140. 

418. Suit for damages sustained by plaintiff during the period she 
was out of possession of an Indigo factory with appurtenances. Held 
that the Lower* Court was right in taking;, as the basis of its calcula- 
tion of damages, a bowl jitle agreement entered into, between the plain- 
tiff and her lessees showing the amount of rent which she would have re- 
ceived yearly but for the illegal act of the clefemlmit ; that as the Indigo 
land was an appurtenance to the factory, by ousting the plaintiff from tho 
factory, all bene lit derivable tram c!uu* Lands fit only for Indigo wariest 
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by her; and that tlie sum which represented that loss had been rightly 
included in the calculation of damages to which plaintiff was entitled. 
5 W. R. 104. 

419. Where a ryot took advances from a plalnter for the cultivation 
of indigo, stipulating to deliver a certain number of bundles of the plaint, 
and further stipulating that if he failed to do so by neglecting to cul- 
tivnte or cut, he would “pay as damages the price of manufactured indi- 
go for the bundles ascertained to be due : 

Held, that if the ryot's failure to supply the bundles stipulated for 
arose through his neglect to cultivate, he was bound to pay as damages 
the profit which the planter would have derived from converting tho 
indigo plant which ought to have been delivered into iudigo and sell- 
ing that indigo at a fair price: the risk of failure in tho course of ma- 
nufacture to be reckoned in estimating the damages. 12 W. R. 534. 

420. The plaintiff entered into a contract of Charterparty with the 
defendants, whereby it was agreed between them and the defendants 
“ acting for tho owners" that “ the steamer Atholl, now on her passage 
to Calcutta, being tight, staunch, and strong, &o., shall receive on board 
from the Charterers a complete cargo of merchandise to consist of 700 
tons dead weight, &c., and being so laden shall therewith proceed to Lon- 
don with liberty to call for any legal purpose at any intermediate port or 
ports &c., freight to be paid on tho above cargo on right delivery of the 
same at and after the rate of £4,2,0 per ton.Charterers to have the option 
of cancelling the Charterparty, if the steamer has not arrived in Calcutta 
on 1 5th April 1871." The defendants signedthe Charterparty as “agents 
of steamer. Atholl ” The steamer was not, at tho time the Charter- 
party was entered into, on her way to Calcutta, being then in the port 
of London, and she did not start for some days after the date of the 
Charterparty. She touched at Madras and Colombo on her way, and 
did not arrive in Calcutta until 11th April. Rates of freight having 
declined since the middle of March, at which time, it was alleged, the 
steamer ought to have arrived, the plaintiffs sued the defendants for 
damages. Held, tho defondants were liablo. The statement in tho 
Charterparty, that the steamer was on her passago to Calcutta was a 
condition precedent. The measure of damages was the difference bet- 
ween tho value the steamer would have baen to the plaintiffs, as an in- 
strument for earning freight at market prices, if she had beou put at 
their disposal at the time when she ought to have been under tho con- 
tract, i. a fortnight or three weeks earlier, and what she was worth 
to thorn in the same view at the time when she, actually was delivered. 
8 B. L. R. 544- 

421. Tho plaintiff chartered a ship of the defondant ; and by the 
Charterparty it was stipulated, that the said ship, being tight, staunch, 

nnd strong should receive from tho plaintiffs a full cargo of rice or 
grain ; and being so loaded, should therewith proceed to St. Denis, the 
freight to be paid there on right delivery of cargo : The penalty for 
non -performance of the Charterparty was to bo the estimated amount of 
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freight. The plaintiffs began to load on May 3rd, and continued doing so 
until June 10th, having then shipped very nearly the full cargo; they 
then stopped loading in consequence of a notice from the defendant that 
the ship was leaking ; in consequence of the leakage, the cargo had to 
be shifted, and a portion of it, found to be damaged, had to be replaced 
after the leak was stopped. The charges of shifting the cargo and the 
cost of the cargo substituted were paid by the defendant, considerable 
delay occurred in consequence of the leak, and the loading was not com- 
pleted until the end of July. On May 28th, when the plaintiffs had 
loaded a portion of the cargo, and had obtained bills of lading, they 
drew a bill of exchange at GO days for the value of the cargo covered by 
the bills of lading on their agent at St. Denis, which they sold to the 
Comptoird* Escompte de Paris, hypothecating the cargo for the amount 
of their draft, other similar drafts were subsequently drawn and sold. 
When the plaintiffs roceived notice of the leakage, they, in anticipation 
of the delay which would occur in consequence, arranged with the Comp- 
toinP Escompte that the bills should not be forwarded forthwith, but 
should beheld by the Comptoird’ Escompte, and renewed by the plain- 
tiffs on the completion of the loading, the plaintiffs paying interest on the 
bills in the meantime at 9 per cent per annum, on renewing the bills, the 
plaintiffs in consequence of the difference in the rate of exchange, 
were out of pocket rupees 400. In an action against the owner for 
breach of the Charterparty in not supplying a ship tight, staunch, and 
strong, as stipulated, the plaintiffs sought to recover, as damages arising 
out of such breach of the Charterparty, the interest paid by them on 
the drafts in pursuance, of their arrangement with the Comptoird* 
Escompte, the sum they had to pay on renewing the bills, a further 
sum for interest on bills they could not negotiate in consequence of not 
being able to obtain bills of lading from the defendant, and the value 
of the stamps ou “ the bills which had been cancelled in pursuance of 
the plaintiff’s arrangement with the Comptoird’ Escompte. Held that 
such damages were too remote. 0 B. L. it. App. 20,21. 

DAMAGES (Special). 

422. In a suit for money claimed on account of the carriage of goods 
in which defendant pleaded non-iudebteduess and a set-off on account 
of damage caused to the goods : 

Held, that defendant could not answer the claim with the set-off on 
account of damages ; though the extent, if any, to which defendant was 
entitled to draw back might be put in issue, after which it would still 
be opeu to defendant to bring an action against plaintiff for special 
damages. 10 W. R. 295. 

DAMAGES (To Cargo and Vessel while under Attachment). 

423. Suit by the 6 anna owners of a vessel for damages to cargo and 
vessel in consequence of the former having sunk while under attachment 
by the defendant in execution of a decree agaiust the 10 anna owners. 
Held, that if the defendant merely attached the vessel, he is not liable 
for damages. But if he discharged the crew and left the vessel in the 
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charge of an officer of the Court without any efficient crew on board, 
or did any thing to prevent the plaintiffs from taking proper care of 
their property, he is liable for any damages proved to have been done* 

1 W. R. 

DEBENTURE. 

424. The Port Canning Municipal Commissioners invited loans ora 
debentures convertible into leasehold titles to lands in the town. The Port 
Canning Land Company subscribed to the loan, declaring their desire 
to take land in lieu of the debentures. After the debentures were is- 
sued a correspondence commenced between the parties with the ob- 
ject of effecting the conversion, in which correspondence the Commis- 
sioners intimated to the Company the construction they put upon the 
Company's tender, vis., that they elected to take land to the full value 
of their debentures. The Commissioners also intimated to the Com- 
pany that the latter had selected lots amounting to a part only of their 
debentures, and required them to select others, giving notice at the 
same time that they did not consider themselves liable to pay interest. 
The Company after this proposed to differ exchanging the debentures till 
their due date, and, if the Commissioners consented, not to call for the* 
interest in the meantime, but agreeing to pay a quit-rent equivalent to 
the interest. The Commissioners agreed to this and asked the Com- 
pany to declare the lots which they would receive in commutation. A 
selection was made but not in accordance with the contract ; the lots 
selected being of more value than the debentures. The Commissioners 
then proposed that the Company should return the debentures and 
pay quit-rent upon the additional lots. This was not accepted, but the 
matter was left in an imperfect state. The Port Canning Land Com- 
pany subsequently brought an action against the Port Cimuing Muni- 
cipality for two years' interest on the debentures : 

Held that the non-acceptance of the proposal as to the additional 
lots could not affect the previous agreement to exchange debentures 
then held for equivalent lots : and that such previous agreement had 
been made involving quit-rent which extinguished the interest. 

Held that the letters did not require registration, for they did not 
amount to a lease, or an agreement for a lease ; but were evidence of 
a contract of a special character not coming withiu any of the defini- 
tions in the Registration Act. 21 W. li. P. C. 315. 

DEBT. 

425. The provision of law (section 30 Act IV of 1802) which forbids 
the Bank of Bengal making a loan or advance on the security of im- 
moveable property, is not intended merely to regulate its affairs as 
amongst Share -holders and Directors : it is not ultra vim # for the Bank 
to take the security of immoverable property as a protection against loss 
for a debt already incurred and due. 

A written authority given to the Bank by a debtor to sell his im- 
moveable property of which the title-deeds are in deposit with it, and to 
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USD (by minor). 

apply the proceeds towards payment of his liabilities, creates an equita- 
ble lien upon that property, even if the circumstances under which the 
deposit was originally made rendered the transactions ultra vire* of the 
Bank. 16 W. R. 203. 

DEBT (Joint). 

426. A person paying to one member of a partnership a debt jointly 
due to all the members, is bonnd to show that he is acting bona fule on 
the understanding that it is for the benefit of the partnership. 16 W. 
R. 224. 

DEBTOR AND CREDITOR. 

427. The defendant being indebted to the plaintiff in the snm of Its. 
574-5-0, the amount of plaintiff’s bill against the ship u Compta ” of 
which the defendant was master, they both went to the office of the s hips 
dnbash in Bombay, where the defendant signed the bill as corrects and 
ordered the dubash to pay the amount. The dubash gave the plaintiff 
Rs. 570 in cash, saying he would pay the balance next day. The plain- 
tiff said he would prefer a “ receipt ” for his bill, and returned the Rs. 
5 )0. An acknowledgment was then given to him, by which the dubash 

E romised to pay the bill for Rs. 574-5-0, “ immediately on the money 
eing received from Mr. S”. * 

On the day following, the plaintiff took out a summons in the Small 
Cause Court against the defendant, whom he arrested* on 
affidavit that lie was about to leave Bombay ; and the Court 
4X there was no valid substitution of the liability of any person or fund, 
in place of the original liability of the defendant j” and gave judgment 
for the plaintiff for Rs. 574-5-0 and costs ; which judgment as to the 
principal sum, was affirmed by the High Court, but costs on the sum 
of Rs. 500, originally paid to, and returned by, the plaintiff, were disal- 
lowed. 8 B. H. R. O. J. 150. 

DEED (By Minor ). 

428. Where a (t bond 99 ( usufructuary mortgage ) was signed in pre- 
sence of a Deputy Commissioner by the agent of a minor, in open Court 
and duly registered by him, the transaction was held to be the^same as 
if the minor himself had executed the deed. 

Until avoided by a distinct act on the part of the minor on his coming 
of age, it was held that the transaction must be considered as valid for 
the purpose of vesting iu the obligees (mortgagees) the minor’s interest 
in the property during the pendency of the usufructuary lease, leaving 
in the minor nothing more than a bare right to sue to recover after be 
came of age. 

The minor’s right, title, and interest, having been subsequently sold in 
execution of a decree, it was held that the purchaser acquired the rever- 
sion of the minor after expiry of the usufructuary lease, but nothuig 
more as mere rights of suit are incapable of being seized and sold under 
Act VIII of 1 *59. 12 W. R. 378. 


making an 
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D8£M)(dy Purda Woman). 

429. x A document obtained by the chief male member of a family 
from a purda woman should receive a strict construction. 13 W. 
R. P. C. 3. 

DBblD (False ). 

431. Where, on the appeal of one of several judgment-debtors, the 
band on which the plaintiff sued is found to be false and not binding at 
all, all the other parties to the Ixmd are also released, notwithstanding 
that they did not appeal. G W. li. 323. 

DEED, FALSE (In support of true Claim) . 

% 431. A party is not precluded from succeeding upon a title establish- 

ed by a genuine deed, because he sets up a false deed which, if treated 
as a conveyance and not as a mere confirmation, may bo inconsistent with 
that title. 8 13. L. R, P. C. 

DEED (Fraudulent alteration in) 

. i 

432. An alteration made in a deed without the consent of the pnr- 

t ties wllo originally executed the deed, and with the fraudulent view of 

benefiting him who propounds it, vitiates the deed wholly. The materia - 
lity or otherwise of the alteration does not affect this rule of law. 1 0 W. 
R. 25). 

Dfii&D (Intention to execute— in Fraud of Creditors). 

433. The admission by the plaintiff of an intention to execute a deed 
'(for tlie purpose, as it appears, of defrauding her creditors ) held not to 
affect her preseut suit for the cancelment of a deed alleged to have been 
executed by her. 1 W. 1{. 128, 

DEED (Mistake in). 

The plaintiff sold to the defendant a field containing a well. 
Tax was payable to Government on the field as well as a tax on the 
well. The deed of sale expressly provided for the payment of the tax 
on the field by the defendant, but was silent as to the tax on the well. 
Government recovered the amount of the tax on the well from the plain- 
tiff for 1871, as the well stood entered in the Government Books in 
the plaintiff's name. The plaintiff sued to recover the amount from the 
defendant. Held that under the deed of sale the defendant was not. lia- 
ble to reimburse the plaintiff the amount paid by him to Government. 

Held also that if the omission in the deed of sale, to provide for the 
payment of the tax oh the well by the defendant, should have arisen 
from a mistake, his only remedy was a suit for reforming the deed so 
as to make it in accortl with the actual agreement betweeu the parties at 
the time of sale. 10 B. H. It* 51. 

V 

DEED (Of Compromise). 

i , * 

*■ r r 

435. Case. — A suit for a kubooleut havipg been brought in the Revenue 
Court, a deed of compromise was filetUin the suit, iu which it was stipu- 
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In ted that a certain aura would be paid by the defendants to the Zemin* 
dar as rent of four kanees of land including homestead after mutation 
of names, that Its. 15-8 on account of outstanding balance and charges 
connected with the rents would be paid to plaintiffs within a month, and 
that in default the defendants would have no right to the lands speci- 
fied. The defendants having failed to fulfil the conditions/ plaintiffs 
executed their decree and realised from them the balance ftbovo 
mentioned, and having sued them for the rent obtaineda decree. Plain- 
tiffs then brought this suit to recover possession, in virtue of itmomte 
right, of the land on the ground of non-fulfilment of the conditions* of 
the compromise. The first Court gave them a decree, which the Lower 
Appellate Court recovered holding that the deed merely imposed a pe- 
nalty" with a view to punctual payment. 

Held, that as what the defendants had to do was of a perpetually in- 
curring nature, and no action which the Court might take would, be ef- 
fectual in preserving the plaintiff from being sued by the Zemitidtor, the 
intention was that the terms should be strictly enforced on- failure to per- 
form the conditions, and that the defendant should be- obliged tx> Barten- 
der the lands. 19 W. R. 434. 

V 

f 

DEED [Of Conveyance]. 

436. If, in order properly to apply and understand bl>© provisions of 
a deed, it be necessary to inquire into the circumstances, under which it 
was executed, a Court may rightly mako snob inquiry. 21 VV. 1 19. 

437. Where the vendee, after arranging- with- t.lve vendor to pay up 
the balance of the consideration-money due onm diecd of conveyance, by 
writing up satisfaction of a decree which he lueld against the latter, took 
out execution and recovered under the decree/ the* vendor taking no steps 
to notify the arrangement to the Court at the time of execution : Held, 
that if the vendee executed contrary to the terms of the deed, theven- 
dor may have a remedy by a separate action*. 19 W. It. 152. 

DEED (Of Gift,*. 

438. A deed of gift, valid and operative between the parties 
thereto, cannot be avoided because ijiifwiother suit between different par- 
ties it has been held to be fraudulent) as against creditors. 

Quere . — Whether a donor cani avoidl his own deed on the ground of 
his own fraud? 12 K. L. R. l\ C; 433. 

DEED [Of Weak man]* 

439. A Court of Equity wilf not set aside the volnntary deed of a 
weak man who is not absolutely non cowpott, unless the weakness, as well 
as the facts surrounding the transaction, and the nature of the transac- 
tion itself, be such as to satisfy the Court that the person hod not at the 
time a mind adequate to the business, npd that he might be imposed up- 
on, or as to the entire good faith of all, the parties to the transaction. 

W. R. S. N. ‘ 
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DELIVERY ( Variation in Time for ). 

440. Where a principal instructed his agent to enter into a contract 
for the delivery of cotton at the end of Kdrttk, but the agent entered 
into a contract for the delivery thereof by the middle of that month : 

It was held that the agent exceeded his anthority in such a manner as 
to exempt the princijwil from liability upon the contract. 

Though the objection assigned by a principal for repudiating a contract 
at the time of such repudiation be unfounded, he is not precluded from 
subsequently availing himself of other valid objections. 

A custom which allows a broker to deviate from his instructions is 
unreasonable, and the Courts of law will not enforce it. 8 B. H. U. 
A- J.19. 

r < Wrongful ). 

441. Suit against a Railway Company for the value of poppy seeds 
Consigned by C and Co. to plaintiff in order to meet the acceptances 
which he had given for the accommodation of C and Co., which seeds 
had been received by defendants at Patna for delivery to plaintiff or his 
order at Howrah according to a Railway receipt sent to plaintiff by C 
and Co. wherein plaintiff was named as consignee but which seeds, in- 
stead of being delivered to plaintiff or to S and Co. (plaintiff's vendees) 
by plaintiff's order upon payment of the freight by S and Co., had beeu 
delivered by defendants to T and Co. 

Held, that the handing over by C and Co. of the Railway receipt to 
(he plaintiff passed the right of possession and property in the seeds 
from C and Co. to plaintiff, and that the putting of the seeds into S and 
Co's. bags at Patna did not vest the property in 8 and Co. and affect 
plaintiff’s right ; that plaintiff was not a mere agent of C and Co., but 
had a substantial interest in the consignment, and that the anthority 
given by (J and Co. to plaintiff was an authority coupled with an interest 
which neither C and Co. nor defendants could revoke ; and that as there 
was nothing in the correspondence to show that plaintiff had notice of 
T and Co's, equitable title, defendants were not justified in delivering 
the goods to T aud Co. and were liable for the wrongful delivery 17 
W. R. 532. 

DEMURRAGES. 

442. Where a purchaser engaged to take delivery of cargo from a 
ship at n certain rate jwrdiem , and, in the event of failure, to pay demur- 
rage, and the contract contained a stipulation in the following terms 

“ But should the Captain be unable to deliver weighment of the goods 
on account of the lightness of the vessel to which I have no objection, 
but would not hold myself liable for any demurrage,-—" 

Held that according to a reasonable construction of the contract, if 
delay took place in unloading, demurrage was to cease so long as the 
delay was caused by the inability of the Captain to deliver the goods; 
not that the matter was* to be thereby set at large, and that there was no 
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longer to be any period under the contract within which delivery was to 
be taken of the cargo. 23 W. B. 139. 

DEPOSIT. 

443. In a suit by a purchaser of immoveable property to recover a 
deposit, paid by him on account of the purchase-money to the auc- 
tioneer ; the vendor having refused to convey to the purchaser, save by 
a deed which should describe the premises by reference to anotlier deed, 
not shown to the purchaser at the auction, and of the contents of which 
he had not then any notice : — Held ( 1 ) that the purchaser was not 
bound to have tendered a conveyance engrossed to the vendor for execu- 
tion, together with the residue of the purchase-money, before suing to 
recover the deposit ; and ( 2 ) that the money having been deposited 
with the auctioneer as a stake holder and being in his hands, the action 
to recover it lay against tlie auctioneer, and not against the vendor. 4 
B. H. It. 0. J. 125. 

DEPOSIT ( Of Mortgage Debt ). 

444. Under section 7 Regulation XVII 0M8OG, if a mortgagee has 
obtained possession at any time before a final foreclosure of the mort- 
gage, the mortgagor’s payment or tender of the principal sum, due under 
the mortgage debt, saves his equity of redemption. Held, that the sec- 
tion applies where the mortgagee has obtained a decree for possession 
and wasilat , whether he executes it or not. 3 B. L. R. A. J. 141. 

DEPOSIT ( Of Title-deeds y 

445. The firm of C. N. and Co. in Calcutta, had an account with a 
Bank, of which R, was the manager, under an arrangement that the 
Bank should discount bills accepted by C. N. and Co, to a certain amount, 
and that C. N. and Co., should keep in the Bank a certain fixed cash 
balance. In November, R, finding that the limit of the discount accommo- 
dation had been exceeded, and on the cash account overdrwn, declined 
to discount any more bills unless security were given for the amount 
then due to tlie Bank. A, the only partner in the firm of C. N* and 
Co., then in Calcutta, verbally promised on 24th November to deposit 
with the Bank the title-deeds of the premises, in which C. N. and Co., 
carried on their business ; and in consideration of such promise, R, 
discounted further bills from 24th to 29th November, A, $ent to 
R, a letter on 25th November as follows : — u in pursuance of the 
conversation the writer had with you yesterday, we now deposit the 
title-deeds of lauded house property, as security against our discount 
account.” The letter enclosed certain title-deeds, of which R, acknow- 
ledge the receipt, R, subsequently discovered they were not the title- 
deeds which A, had promised to deposit and of this he gave A. notice 
by letter on 28th November. C. N. and Co., on 5th December 1870, 
suspended payment, and by the usual order their estate and effects 
vested in the Official Assignee, who thereupon finding that tlie Bauk 
claimed, a lien on the deeds, brought a suit against the Bank for re- 
covery of them : — Held, that the deposit of the title-deeds was not void 
under section 24 of the Insolvent Act* 
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ttoafc the fidtik wed t'ntifledto retain the che&ds as secnrity 
both for the balance of the discount account 4 existing 1 at the time of the 
promise to deposit, and also for the bill discounted between the a 
and ^ 

?•— "The bank was entitled to hold the deeds actually deposited, 
as if they were the deeds which formed the subject of the verbal pro- 
mise to R* 0 B. L. R. 701. 

DEPOSIT i fiecovery of ). 

440, Suit for recovery of Company's paper. The Judge having found 
the plaintiff's ownership and its deposit with the defendants ; the latter 
were bound either to account to the plaintiff what they had done with 
his paper, and to prove that they had a right to retain it ; or to return 
the paper or its value to the plaintiff. 2 W. R. 57. 

DEPOSIT [ Recovery of— under verbal Contract ]. 

447. The plsintiff alleging a verbal contract by the defendants to 
satisfy the plaintiff's creditors under a deposit of certaiu goods to bo 
restored on demand or at a fixed date, sued tor their restoration. Held 
that mere payment by the defendants to one or two creditors without 
distinct proof of the contract, could not entitle the plaintiff to a decree, 
particularly when it was in his power to tender his own evidence or to 
examine the defendants, and he did neither. 2 W. R. G3. 

DIEECTOR ( Of Public Company ) . 

448. Although a Director of a Public Company is always clothed 
with a fiduciary character in regerd to any dealing with property of the 
Company in liis capacity of Director, the rule that a trustee is not allowed 
to make a profit of his trust does nob apply to such a Direct or, qua 
Director only. When a partner of one of the Directors of a Company did 
work for the Directors as solicitor, and there was nothing to show that 
he had not been duly appointed by the Directors, his claim in respect of 
such work was allowed. 6 B, L. R. 278. 

DOMICILE [ Of Original ]. 

449. The lex loci contractus out actus determines the capacity of a 
perspn to contract, and reference ought not to be made to the law of 
his domicile of origin. 3 N. W. P. 338. 

DONEES ( In Existence ). 

450. A person capable of taking under a will must be such a person 
as can take a gift inter vivos , and therefore must either in fact or in 
contemplation of law be iu existence at the death of the testator. 18 
W. R. 359. 

DURESS. 

* * 

45 i. Ejectment by A against B to recover possession of lands con- 
vened by a deed of sale by A to 6. 



plaint; filed gixyears after r tbe$&ie of 4ji« 
thatA liqd by duress and coercion by H 
A had received ilie consideration -raone 
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offer to account for the same. Held* reversing the decress of the Courts 
itr India, that upon the evidence, no case of dut*ess bad been made out. 

Held, further, that A could only be entitled to relief ifi a suit proper- 
ly framed, upon terms of accounting for the consideration-money and 
interest, as A, if he had been coerced and subjected to snchdm^Ss&s des- 
troyed his free agency, could not, at the same time, avoid the contract 
and retain the consideration-money. 14 M. I.A. 53; 15 W. R. J\ C. 
51; 7 B L. 11. P. C. 630* 


F. 

FORFEITURE. 

452. A condition of forfeiture shonld not be extended beyond the 
words in which it is pressed ; unless, perhaps, it is impossible without 
so extending it to give a reasonable construction to the instrument in 
which it appears. 23 W. R. 10. 

FRAUD. 

.453. Fraud must not be presumod without good and probable grounds. 

. 6 W. 11. 235. 

454. Imputations of fraud should bo disposed of at the hearing, and 
should not be left to bo proved before the mister ou the baking of accounts 
8 B. H. R. O. J. 2 )9. 

455. A party should not expect redros&frcmnaCourtof E juity, justice 
and good conscience when ho avows lieforo such Court that, granting 
all his intentions bo be fraudulent, he Has a perfect right to seek to ren- 
der ^inoperative a contract into which bo willingly entered. 11 W. 
R. 314. 


45fi. A party cannot allege or plead his own fraud. Nor can his re- 
presentatives or private purchaser from him do so, unless they are 
themselvos the defrauded parties ami seek relief from the fraud. 3 
W. R. 92. 

457. The principle of law which would prevent the plaintiff from as- 
serting the invalidity of the benamee deed, applies just as strongly to 
the defendant asserting its validity, and the question is, bow the matter 
would stand if the deed were net in existence 1 1 W, It. 185, 

458. A suit founded on an admission of fraud, and seeking protec- 
tion from the consequences of thut fraud, cannot be maintained. C W. 

H 287. 

459. A defendant may plead the joint fraud of himself and the plain- 
tiff as a bar to an action upon a contract which the plaintiff seeks ta 
enforce by suit. 2 M. II. R. 2 19, 
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* ' 460. A person cannot recover a deed oC sale in fraud of creditors, 
even against a part? to the fraud, except it may be against the person 
4 who executed the deed. 6 W. R. 98. 

461. In considering a case of alleged fraud in the purchase of an 

it is material to enquire what relatiou the purchase- money paid bore to 
the value of tho estate. 7 W. R. P. C. 1 0. 

462. It is a sufficient proof of fraud if the fact of ownership as re- 
presented in an advertisement inviting purchasers is false, and the person 
making the representation had a knowledge of a fact contrary to it. 9 W. 
It. 37 1. 

463. In a suit to enforce an instrument which is on the face of it a 
deed of sale, where plaintiff does not admit that ho was a party or privy 
to any fraud, it is not competent to the defendant to set up that the 
deed was concocted for fraudulent purposes. 12 W. R. 264. 

464. Plaintiff had executed a kintbundee for arrears of rent decreed 
against him by a Revenue Court. He then sued to set aside the decree 
and kistlmndee on the ground that the decree had been based on a frau- 
dulent and fictitious knbuleut. The suit though dismissed in the first 
Court was decreed in appeal. 

Held in special appeal, there being no evidence of the fraud in t^he 
record of the case, that the plaintiff was not entitled to a decree. 12 
W. It. 380. 

465. Where the agreement which formed the basis of a suit was 
found to have been entered into by the plaintiff, and the defendant'* 
ancestors in furtherance of a fraud, it was held that the defendant was at 
liberty to show what the real circumstances were under which the agree- 
ment was entered into, even though it disclosod the fraud of his own an- 
cestor. 19 W. H. 238. 

i i 

466. The relationship between parties to a conveyance of property 

may be immaterial if the purchase is found true, but is not immaterial 
where the question to be decided is whether the purchase was true or 
fraudulent. The mere handing over of the purchase-money from one 
party to the other in the presence of strangers, and tho registration of 
the deod, are not sufficient to prove the transaction to be bona fide . 10 

W. R. 445. 

467. A by deed of trust charged real estate^to secure, among other 
things a debt alleged to be due by him to his grandfather’s estate, ail 
account of sums received by him from a debtor to that estate. A at that 
time was in a state of indebtedness, which occasioned his afterwards be- 
c >ming an insolvent. Such deed, hi the circumstances, held, so far as 
re lata ted to A’s alleged debt, fraudulent and void as against his creditors. 

H M. I, A. 3J7. 

468. A, a gumasta of B’s deceased husband, represented to B that 
lie had her husband’s will in his possession, containing a legacy in A 1 * 
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favour, and obtained from B an agreement for Rs. 2010, expressed to 
Imj in consideration of the alleged will being gifett op to B, of A forego* 
ing his legacy, and of services to be rendered by A in winding np the 
affairs of the shop. In pursuance of this Agreement B paid a sum of 
money to A; but, upon discovering that the alleged will was uot a 
will at all, sued to recover back the money so paid by her. 

Held that, under the circumstances, the taking of the agreement was 
a fraud upon B that the payment of the sum of money by B was not a 
voluntary payment, and could not be recovered back ; and that the Court 
could not apportion the amount ( if any ) that might be claimable by B 
for work done under the agreement. 8 B. H. R. A. J. 102. 

4G9. R joined K in a suit to have certain Government cliittahs rec- 
tified, and the lands to which they related re-placed as part of an estate 
which R held ill share with K. The suit was dismissed. Subsequently" 
the defendant in that suit sued R and K successfully for possession of 
the same laud with wassilat . While this suit was pending, K executed 
nu ikrar in favor of It, to the effect that as R had no interest in the 
land, if a decree were given against them, K would hold R harmless. 

Held, that whether R's joining K in the first suit was right or wrong 
there was nothing illegal or immoral in the ikrar ; and the circumstan- 
ces of the former suit could not bar R's recovering under the ikrar . 11 

W. R. 208. 

470. In n-suit by a Wife a (Maliomedan woman) against her husband 
to recover the value of Company's paper and real, and personal estate, 
the plaint alleged, that such paper being her separate property, had 
been, as she lived in seclusion, indorsed and handed over by her to 
lier husband for the purpose of receiving the interest thereon. The 
defence of the husband was, that he had purchased such paper £ 1*0111 
bis wife, and on the indorsement and delivery had paid the full value 
of his wife, who had appropriated the proceeds to her own use. Held, 

< upon a review of the evidence, that although the wife failed to prove 
affirmatively the precise’ case alleged by her in the plaint, the husband 
was bound to show something more than the mere indorsement and de- 
livery of the Company's paper, and that from the relations subsisting 
between the parties, the onus probandi was upon him to establish ; first 
that the transaction which he set up was a bona fide sale ; and second, 
that he gave full value for the Company's paper so reoeived from bit 
wife. 

Held, further, that in the absence of proof of the husband having 
the means of purchasing the Company's paper, he being at the time 
in erabarressed circumstances, and the condition of the wife, a secluded 
woman, that no purchase had taken place, and that the transaction wa* 
fraudulent as against her. 1 1 M. I. A* o5 1 ; 8 W. R. P. C. 3. 

471 . Where an overseer in the Public Works Department, who is pro- 
hibited by the rules of his office from entering into any trade or contracts 
with that Department, enters into an agreement of partnership for carry * 
ing on business under contract with the Department, such agreement 
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is therefore one which a ^ourt of jar- 
4tioe, omfH to tre*t $B f au , absolute nullity. 1 I W. R. 

f 472. v ,; jj[ putnbe t&ook being about to be brought fco sale under Re- 
gidhtioft VIII ojf 1 8 1 9, the agents of the sharers were in attendance at the 
collectorate on the day of sale, prepared to pay the rent due. Two of 
the agents (Gand B ) happening to be out of the way at the time the 
lot was about to be called up, the third (K) without informing the 
Collector or Zemindar** agent of their intention to pay, or giving notice 
to the others, purchased the pufcnoe: Held that act was one of bad 
faith and that the 4 annas share-holders »whom he represented could not 
in equity be allowed to benefit by adopting the fraud. Held that (is 
behyeen the Collector and Zemindar and the default ing pntneedars the 
sale was valid ; but that it was void so far as it created a title in fa- 
vour of the 4 annas share-holders to the 12 annas share, and K must 
be treated as having made the purchase On account of, and as a trustee 
for, the 12 annas share-holders. 1G W. li. 80, 81. 

G. 

GUARANTEE. 

473. A contract of guarantee is a e< matter of contract and dealing” 
within the terms of section 17 of 21 Geo. Ill c. 70 and therefore such 
a contract made by a Hindu is not affected by section 4 of the Statute 
of Frauds. When a defendant raises a claim of set-off, on the trial of 
that issue he must be considered as plaintiff. 5 B. L. R. G39. 

474. A purchaser aware of the doubtful character of the title to the 
estate, he is about to purchase is justified iu taking a guarantee from 
the seller, and the seller cannot successfully plead to a suit on the gua- 
rantee that the purchaser was aware of the facts which induced him to 
stipulate therefor. 3 N. W. 1 J . 10G. 

n. 

HYPOTHECATION. 

Hypothecation of property as security for a debt gives the party 
no secured a right to the application of such property, or its sale pro- 
ceeds, in satisfaction of his claim. But if such property has been sold 
under execution of another decree, the secured party cannot cause re-sale 
without obtaining a decree for that purpose in a fresh suit. 1 N W. 
R 29. 

47G. Whore an instrument whereby certain persons, describing them- 

1 — therein as Zemindars and shareholders of a certain named 
inoozah, declared that for the consideration therein expressed they inort- 
4 ptge,d their “ respective Zemindary shares” and all other movable and 
f immovable property owned and possessed by them, to secure the pay- 
ment of the debt therein mentioned. Held to be such an hypothecation 
as to create an iut ©rest i a favour of the mortgigoes which could not 
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be defeated bv a subsequent bow* fide purchaser for value. 2'K. W. 
P.263. 

477. • Land subsequently sold is liable for a debt dor which* the* iajnd 
was previously hypothecated. 5 M. H. R. 457. 

478. WhetiiUuidiis ; hypothecated, the contract gives the creditor -an 
interest in iiptuovdiibl^ property, and < the period of limitation for* actions 
ou such contract is 12 years uuder clause 12 of sectiou 1 ot Act X17 

of m$. 

A creditor suing under such a contract mnst prove that there was an 
actual pledge, nud that the land was part of the debtor's estate at the 
timed pledge. The decree will then be for sale of the property hypothe- 
cated, unless the debtor pay the amount due with interest within a period 
to be named by the Court. 2 M. Li. R. 51. 

479. A decision of the Principal Sudder Ameen, which declared tho 
decree-holders entitled to satisfy their decree by the sale of certain 
hypothecated properties, luivitig been reversed by the High Court, an 
appeal was preferred to the Privy Council, which reversed the decree, <of 
the High Court and affirmed the original decision, aud provided for the 
•payment of costs : 

Held, that the lien established by the Privy Council decree was ,not 
lost to the decree-holders by their previous conduct in receiving a por- 
tion of the decretal money by the sale of part of tho mortgaged prepares, 
which money was subsequently returned by them to the judgment- 
debtor,, on the decision of the Principal Sudder Ameen having (?e$n, re- 
versed by the High Court. 23 W. R. 194, 

HYPOTHECATION ( Bond ). 

,480. A bond which hypothecates property for money advanced is a 
deed of simple mortgage. 14 W. K. 4tjl. 

481. An instrument of hypothecation is a, raortgagerinstrument and 
may as such be registered uuder Reg. XVH.of 1802, sectiou 3 ; and 
a suit for the recovery of the money lent must be brought within three 
years pursuant to Act XIV of 1859, section 1 cl. 10. 2 M. H.R. 108. 

482. The holder of a bond hypothecating property who seeks to 
•recover the debt due under the bond from his debtor, and to bring to 
sale the hypothecated property which is in the hands of a purchaser, is 
at liberty to implead the debtor aud the purchaser in the same suit. 
6 N. W. P. 323. 

483. Jn si? its. upon two hypothecation bonds executed by different 
dt}fenda?Rs> the plaintiffs, in the first suit sued for recovery from the 
defepdfuitp personally, and in the second suit for recovery from t lie 
defendants &pd also from rthe property hypothecated, and in each case 
, obtained a decree. The Lower Appellate Court reversed both decrees 

•„ on the groMnd ,thj*t t !bbe ibopds were vitiated by a* fraudulent alteration 
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pf them in a material part, vh the date fixed for payment. Held 
the documents might be used as evidence of the debt between the 
parties and also of the creation of a charge upon the property by* 
pothecated. 3M.H.R. 247. 1 J 


484. A stipulation in a bond to the effect that the obligor will make 
no transfer of certain property hypothecated by such bond until the 
debt thereby secured has been paid up, cannot be used by a third per- 
son not. a party to the bond to defeat a subsequent charge upon the same 
property granted in favour of another creditor of the obligor. 3 JJ. 

w. u on * 



INJUNCTION. 

Injunction granted to restrain a partner from excluding his co- 
partner from the part nership-business, and from doing any act to pre- 
vent its being carried on according to the articles. 1 M. H. U. 341. 

INJUNCTION ( Mandatory ). 

48(j. "Where the plaintiff and the defendant, being owners respective- 
ly of two adjoining houses and the verandahs immediately in front of 
those houses, agreed that they should keep the verandahs open and 
not build upon them or divide them by a wall : — Held that the mere fact 
that the defendant, when re-buildiug his house, built its new front wall 
in advance of the plaintiffs, thus encroaching on the defendant's own 
verandah in breach of the agreement, is not sufficient in itself to justify 
the Court in granting a mandatory injunction ordering its removal. It 
should also be satisfied that the new wall so materially interferes with 
the comfort ami convenience of the plaintiff, that the consequences of 
the breach of agreement cannot adequately be compensated by damages. 
It should also satisfy itself whether the plaintiff protested against the 
new wall being built, whilst in course of erection or quietly acquiesced 
in what the defendant was doing, and only objected when the wall was 
completed. In the latter case the Court should only award damages. 
10 B. H. R. 95,96. 

INNKEEPER AND GUEST. 

487 Ip a suit brought to recover the value of certain articles stolen 
from the plaintiff's room* at an hotel in Bombay.; the .defendant being 
the licensed proprietor of the hotel, who wag in the habit of entertain- 
ing, for shorter or longer periods, all coiners willing *to pay the n&ual 
s i and the plaintiff being an exchange broker doing busiuess in 
had lived at the hotel for more than a year paying for his 
ug, at first by the day, and afterwards, by agreement, at 
of ao much a month— but neither was the plaintiff uuder any 
to remain, no r the defendant to accommodate him., for any 
fixed time ; — Held that the relation of innkeeper and guest (and not 
that of b‘*ardiug-haufierkeeper and lodger) subsisted between the par- 
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ties ; and that the defendant was, prhna facie aiwt Without proof of ac- 
tual negligence, liable to make good the loss sustained by the plaintiff. 

There is no law but the Common Law of England to regulate the re- 
lation of innkeeper and guest in Bmibry, in a case between a European 
and a Parsi. 3 B. II. it. O. J. 137. 

INSOLVENCY. 

498. An authority (assuming it to be sufficient) given by the Official 
Assignee to settle the outstandings of one who has filed a petition of in- 
solvency does not enure after the dismissal of the petition, ami cannot 
entitle the person so authorised to sue at all. 

The mere fact that a payment was made to a person at a time when hi* 
petition was upon the file of tiro insolvent Court, which petition was 
afterwards dismissed, does not invalidate the payment. 

Srrnhle . — The general notice published by the chief clerk of the Insol- 
vent Court, is not sufficient, but a special notice of insolvency is neces- 
sary, to prevent a payment made to the insolvent from being bona fide, 
17 W. R>5. * 


INSOLVENT Debtor’s Act ss 47 and 60. 

Where, under section 51 of the Insolvent Debtor** Act (XT and 
Xff Viet., c. 21) it lias been adjudged that an insolvent shall be forth- 
with discharged from all his debts, &c., except ns to certain specified 
debts, and as to these that he shall be discharged so soon as ho shall 
have been in custody, at the suit of the person or persons who shall Ih* 
creditor or creditors for tire same respectively, for such period as the 
Court shall direct. 


Such an order of adjudication does not in itself operate as an order 
Tor the imprisonment of the insolvent, but the detaining creditor, if he 
wishes to arrest, or detain the insolvent for such period, must (if he 
have not already done so ) place himself in a position to issue execu- 
tion against the insolvent. ' 5 B. H. R. 0. J. 55. 

490. A Commissioner sitting in insolvency*, while sentencing an insol- 
vent to imprisonment on the criminal side, under section 6 ) of the In- 
solvent Debtor's Act, lias power, in addition, to order that the further 
hearing of the Insolvent's petition be adjourned, with or without prolec- 
tion, under section 47, beyond the expiration of such term of imprison- 
ment. 5 B. Hv R. O. J. tfl. 


INSOLVENT TRADER. 

491. The order of discharge of an insolvent trader under section f»0 
of the Indian Insolvent Debtor's Act, operates to discharge such trader 
from all debts that, could be proved in the matter of his insolvency, whe- 
ther they are specified in his schedule or not. 7 B. H. R. O. J. 22. 


492. An insolvent trader, who lias obtained his discharge under sec- 
tinu 24 of Act XXVIII of I 8(j5, is not liable for calls made, after ho 
has obtaiued his discharge, in respect of shares held by him in n 
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Joint Stock Company, when the order for the windings np of such 
Company, has. been made prior to the time of the insolvent trader obtain- 
ing his discharge. 9 B. H. H. 27. 

INSTALMENT. 

here, after default in payment of an instalment upon a bond, 

, that upon such a default the whole amount of the bond 
should become due, plaintiff accepted payment of such instalment, as al- 
so' of several subsequent ones : Held, that by so doing the parties re- 
verted to the old arrangement for payment by instalments, or made a 
new one to the same effect, and that the penalty occasioned by the 
first default could not be enforced. 2 N. VV. P. 83. 

INSURANCE. 

49}. To prove the authority of an agent who underwrites a policy of 
insurance, it is not necessary, in order to charge his principal, that, the 
instrument appointing such agent should be produced, if it is shown 
that he has been in the habit of underwriting policies for his principal, 
arid that the latter has been in the lmbifc of paying losses upon policies 
ho subscribed, (i B. II. It. O. J. 39. 

495. In a suit on a policy of itisurance,ns for a total loss, where goods 
Wt*rb shipped for the voyage frbm Surat to Karachi, and the vessel, hav- 
ing sprung u leak, was forced to put into Dwarka, at which place the 
goods (with the exception of some iron thrown overboard during the 
voyage) were landed and placed in a warehouse, from which a portion 
(some castor oil and jagari) was carried off bv robbers ; and the Idrgei 
residue of the cargo consisting principally of cotton seeds, which were 
dried and cleaned — was sold; and the proceeds, after deducting freight 
expenses, remained in the hands of the MahajaOS-of Beyt, to be paid to 
whomsoever might be entitled to them : — 

Held, 1st, that the loss by robbers, although not expressly mentioned 
•in the policy, was one of tiie perils insured against. 

2nd. That the Judge below, being erroneously of opinion that, when 
the goods wero once landed damaged, there Was nothing p> do but to 
Hell every thing for the benefit of the underwriters, and having con- 
sequently recorded no finding on the material question, whbfc lei t id 
whole or any part of the cargo was practically capable of being sent in a 
marketable state to the port of destination — the suit must be retnani ef 
in order that the Judge rnav determine, whether there wa* a construc- 
tive total loss, which entitled the plaintiffs to abandon, and, u npt, 
that he may award such a proportion of the valuo of the iron am o t 10 
jagari and oil which were actually lost, and of the aniount of the i, eteno- 
riti«m in the cotton seeds and other articles, as the sum inftuf*e< y j® 
defendant bore to the whole sum insured, taking into account, also, in 
that case what proportion the sum insured bore to the actual va ue o 
the goods. 3 B. H. It. A. J. 1. 

I. A cargo, consisting of railway sWfWrs, was irisiired by tW 
plaintiff in the : lleim-Mial from geography V . <-o Calcutta, 
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pressed in the policy to bo warranted 1 from all risks, except? toted losk. 
In proceeding up the* river Hooghly, in chaise of a pilot, on the 3Hh Ap- 
ril, the vessel ground on the llungafulla sand, heeled over, and lay irn* 
bed'ed in the sand. Endeavours were made unsuccessfully to get her 
off. On May 5th, Lloyd’s surveyor inspected the vessel, and reported 
that, considering her position, the state of the tide at that season, and 
the expense of getting her off, it was unadvisable to go to further ex- 
pense in doing so ; and that the cost of repairs would, in all probability 
amount to much m >re than the value 'd the ship when repaired. Souke 
of the sleepers had been then jottis one 1, and the surveyor reoometided 
that, the vessel and cargo should he ah m loiie.l and sold' by public auction 
to the highest bid ler. Attempts were made, but unsuccessfully, to get 
flome of the carg > off, an l the sleepers were of such a quality that they 
would not float. The consignees, accor liugly, caused the* ship add Car- 
go to be sold by public auction in Calcutta, on 1 2th May. No notice of 
abandonment was given. The sleepers realized the sum of Ks. 450. 
The purchaser hired boats and began unloading the ship ; lie unloaded 78 
sleepers in all. On 1 4th May, the ship floated off and came up the ri- 
ver, with the rest of the cargo in safety, proving* 'not* to be so rnucl^ da- 
maged as was supposed. Held, that there was not such a total loss of 
the cargo as entitled the plaintiffs to recover as for a total loss without 
giving notice of abandonment. 6 B. L. U. 218. 

INTEREST. 

The provision contained in Act XXVIII of 1855, that any rate 
of interest which the parties may have agreed upon shall be awarded, in 
no way prevents a Civil Court in India, which administers bhfcb 
equity, from examining into the character of agreements made’ 
persons, such as mortgagor and mortgagee, trustee and cestid trunt , 

between whom relations exist, enabling one party to take advantage of 
the other, and from declining to enforce such agreements when they are 
shown to be unfair and extortionate. 4 B. H. R. A. J. 202. 


498. In a suit relating to balance of accounts, probabilities nre not 
sufficient to support a decree for interest iu the absence of a contract 
for interest. IG VV. R. 148. 


499. A Court has no power to interfere with the contracts of parties 
in respect of interest. G W. 11. 25 4. 


Where a plaintiff sought to recover more than what was actual** 
ly due, and it did not appear that defendant would have refused payment 
if the sum actually due had been demanded, the Court reduced the rate 
of interest to G per cent. 24 W. R. 403. 


501. In the absence of contract to pny interest it is in the discretion 
of the Court to give or withhold it, and that discretion. is rightly exer- 
cised in withholding interest where a claimant for contribution sleep** 
over his rights for a long time. 19 W. R. 98. 


Interest at the rate of one per cent per mensem, to bo calcu- 
lated at the end of each year, does not mean compound interest, so as 
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to Admit of interest being charged upon the rests, but interest calculat- 
ed per mensem, but payable per annum. 2 M. I. A. 2 

508. In a suit.for condensation for the use and occupancy of demised! 
lands where lessor had known that the lessees were nominally such, 
and their husbands the beneficial lessees, were held disentitled to in- 
terest. 18 W. R. 133. 

504*. In A suit to recover a sura of money due on an ngreetm*rafc mv- 
der the terms of whieh interest for 15 days only was payable at the- rate 
of one rupee per diem. Held that as no rate was agreed npovt After 
the expiration of the 15 days, the Court had power to fix a reasona- 
ble rate of interest subsequent to that time. 14 W. R. 450. 

505. Neither by the English nor the Hindu law, unless there be 
mercantile usage, can interest l>e imported into a contract, which 
contains no stipulation to that effect. 9 M. I. A. 250. 


INTEREST (At Penal Rate). 

Section 2 of Act XXVIII of 1855 is the law applicable to suits 
on contracts whereby interest is recoverable, and it applies to smdi con- 
tracts indiscriminately of the creed of the contracting parties. 

Where it was stipulated in a bond that, on default of the payment of 
the principal amount together with interest at the rate of If per cent, 
per mensem within a certain period, interest should be payable at the 
rate of CJ per cent, per mensem from the date of the execution of the 
bond, and that, on default of payment of such interest at the end of 
any si?t months compound interest should be payable at the rate of I 2^ 
per cent per mensem, the Court, treating the rate of interest agreed 
to be paid on default as intended as a penalty, came to the conclusion 
that the rate was so high that it would not be equitable to enforce the 
pe nalty, and therefore decreed the principal amount claimed with inter- 
est at the rate of 1 J per cent, per mensem. G N. W. P. F. B. 359. 


507. Where a subsequent addition to a document, though unauthoriz- 
ed by the executant, serves only to state explicitly what is already 
implied in the document, and what the law would infer from it, such 
Addition is immaterial, and does not vitiate the instrument. Interest 
At a penal rate should not. be awarded if there be no demand for it, or 
for a sum by way of compensation for special damage, on tire part of 
the plaintiff. 1 1 B. H. li. 203. 


508. In a suit to recover money lent upon an agreement to the effect 
that it should be re-paid with interest, at 8 annas per cent. jk*i* mensem, 
by instalments payable in a particular month of each year, with a pro- 
mise that if the instalments were not. paid in 4 years the interest would 
beat the rate of one rupee per cent., per mensem, where plaintiff de- 
manded interest on the allegation that the instalments had not been 
paid for o or b years : Held that as the first rate was below the ordi- 
nary terms ou which money is lent in this country, an d the penalty 
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was but the ordinary rate to be imposed in ease of delay in paymouts, 
the plaintiff was entitled to a decree. 14 W. R. 437. 

509. A bond stipulated for payment of principal and interest at ono 
per cent per mensem within six months from the date of the. bond, 
and in default that the rate of interest should be raised to six and 
a quarter per cent per mensem Held that the higher rate of inter- 
est was not in the nature of a penalty, and that the plaintiff had a right 
to enforce payment thereof. 2 M. H. R. 205. 

510. Where parties distinctly stipulate that, in the event of a failure 
to repay the amount advanced with interest at a certain rate on a certain 

day, the lender was to be entitled to interest at a different rate, such sti- 
pulation cannot be regarded as a penalty, but the Court is bound to givo 
effect to the contract entered into between the parties. 17 W. R. 373. 

fill. Where a promissory note stipulated that, in default of payment 
of principal within three months after date, interest should run at tho 
rate of 75 per cent per mensem, the increased rate^ was held to be a penal- 
ty and relieved against on payment of interest at 9 per cont per annum 
notwithstanding Act XXVIli of 1855. 10 B. H. R. 382. 

( 2 M. H. R. 205>nd 1 7 W. R. 373 dissented from. 

512. The defendant executed a bond in favour of the plaintiff by 
which he agreed to pay “interest at 8 annas per cent, month after month 
and to repay the principal money within the peri<*d of three years”. It 
was further stipulated in the bond that, “should I fail to pay the prin- 
cipal and interest as agreed upon, I shall pay interest at 4 per cent per 
mensem from the date of this bond to that of liquidation.” The defen- 
dant made default in payment. Held in a suit brought on the bond 
that the stipulation in the bond for the payment of interest at 4 per 
cent per mensem was in the nature of a penalty, and the plaintiff was 
only entitled to recover interest at a reasonable rate. In this case 1 
per cent per mensem was givon. 11 B. L. R. 135. 

513. Where money was borrowed at an interest of one rupee 6 annas 
per cent per mensem, under a bond in which was stipulated that if 
principal and interest were not repaid within a given time, the borrower 
would have to pay interest at the rate of 3 rupees per cent por men- 
sem from the date of the bond to the date of payment : Held, that the 
clause relatiug to the higher rate of interest was a penalty clause not 
enforceblo in a Court of Equity. 22 W. R. 474. 

514. Tho suit was to recover principal and interest under the terms of 
an ikrar which was as follows : — Plaintiff agreed to advance Rs. 20,000 
to defendants who were to give him, as security for repayment with in- 
terest at 18 per cent per annum, an ijara for a term of ten years ; 
one-fourth q£ the profits to be taken by plaintiff for the interest, one 
half of the remainder in reduction of the principal, and the remaining 
half to be received by defendants. It was also stipulated that if the de- 
fendants failed to give tho Ijara they should repay the advance with 



1)8 


P. IV. 


INTEREST (AT PENAL RATE). 

interest at 75 per cent per annum, and that if the plaintiff would not 
accept the ijara he should receive back his money without interest 
within six months from his refusal. The ikrar also contained a provi- 
sion that if, at the end of ten years the one-fourth share of the profits 
should not cover the interest, defendants would pay the deficiency in 
cash : Held that the interest at 75 per cent was not intended to be in the 
nature of a penalty, or any thing more than an estimate of damages for 
breach of contract. 

Held that in the absence of any confidential relation between the par- 
ties, of any imposition or misrepresentation, or any want of capacity, the 
Court could not say that the contract to give the ijara for the breach of 
which interest at 75 per cent was to be paid, was of itselE to be held in- 
valid as being unreasonable and oppressive. 21 W. It. P. B. 352. 

515. The plaintiff advanced money to the defendants on an ikrar , by 
which it was agreed that lie was to allow them to draw on him to the ex- 
tent of Its. 20,000 within three years. 

On appeal by the defendants to the High Court, the contention was 
raised that the high rate of interest amounted to a penalty which the 
Court would not enforce, and that the contract was unreasonable and 
oppressive in character. The Judges differed in opinion, Birch, J., hold- 
ing that the contract was equitable and opperssive, and that, notwith- 
standing the repeal of the Usury laws by Act XXVIII of 1855, the 
Court was not bound to decree interest at the rate stipulated for by the 
parties; and Markby, J. (whose opinion prevailed) being of opinion that 
since the passing of Act XXVIII of 1855, there was no legal restric- 
tion on the rate of interest ; that the stipulation for interest at 75 per 
cent was not a penalty, but an alternative stipulation for interest at a 
higher rate on the happening of events under which the lender incur- 
red a greater risk, and that the contract, should be enforced. 

Held (on appeal under cl. 1 5 of the Letters Patent) that the stipulation 
in the ikrar for interest at 75 per cent, was not in the nature of a penal- 
ty, nor was ib.an alternative stipulation ; it was an estirr ate by the parties 
of the damages to which the plaintiff would be entitled in the events 
of a breach of the contract by the defendants in not giving the ijara . 

Held also that, in the absence of evidence of any fiduciary relation 
between the parties, of any imposition or misrepresentation on the part 
of the plaintiff, or any want of capacity the plaintiff to repay himself 
by having an ijara of the defendants' share in certain property which 
his loan was to aid them in recovering. A 4 anna share of the pro- 
fits, after deducting Government revenue and expenses, was to go in 
payment of interest on the money lent ; half of the remaining three- 
fourths to go towards payment of the principal, and the other half to 
the defendants. 

If, at the end of the term, any balance remained due to the plaintiff, 
the defendants were to pay it with interest at 18 per cent. If the defen- 
dants failed to give the ijara , they agreed to pay the amount borrow- 
ed with interest at 6£ per cent per mensem* The plaintiff advanced the 
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1 

money and obtained a receipt therefor from the defendants. The defen- 
dants failed in giving the plaintiff the ijara. In a suit brought to reco- 
ver the sura lent by the plaintiff with interest, the first Court gave a de- 
cree for the plaintiff for the sum claimed with interest at the higher rate 
stipulated for in the ilcrar, viz . 75 per cent. 

On the parts of the defendants, and there being nothing in the circums- 
tances which led to the execution of the ilcrar to show that there was any 
constructive fraud on the part of the plaintiff, or any undue advantage 
taken by him, the contract was not one which the Court would set aside 
as being unreasonable, inequitable, or oppressive in character. 

Semble . The contract Act (IX of 1372) is not retrospective. 12 B, L. 
R. 451, 452. 

INTEREST ( From what date to be given J. 

Interest ought not to be given beforo tlio date of the ascertain- 
ment of the principal. 1 W. R. 310. 

517. In a suit to recover ( with interest ) money which had been 
advanced as part of the consideration for the purchase of land under a 
contract which defendant broke, the Court, in decreeing the claim, 
awarded interest from the time when the demand of payment was made, 
i. c. from the date the suit was instituted. 24 W. R. 457. 

518. When a Civil Court awards interest under an admitted contract 
it is bound to award it at the stipulated rate up to the date of decree ; 
but for any time after that date it has power to exercise its own discre- 
tion as to the rate of interest to be awarded. 23 W. it*. 309; 

512. In the absence of a demand in Writing, interest up to the date 
of suit cannot be awarded upon sums, not payable under a written in - 
strument, of which the payment has been illegally delayed. 1 M. H. 
R. 3G9. ’ 

Where, under section G Reg. X Y of >793, interest upon the 
P 1 •inci pal prior to the institution of the suit was adjudged to the plain- 
tiff, limited to a sum equal to the principal, although that Regulation 
was repealed whon the suit was brought, yet, looking to the time when 
liis contract was made, the plaintiff was held not entitled to any further 
interest before suit, but interest upon the principal was allowed to him 
from the date of suit to the date of decree 7 W. R. 173. 

521. Where land was taken by Government for public purposes and, 
in consequence of the claim of the defendant, the amount of compensa- 
tion was invested by the Collector under section 29 Act VI of 1 807 in 
Government securities, the plaintiff was declared not entitled, over and 
above the principal of the sum of compensation and its accruing interest 
in the hands of the Collector) to demand interest from the defendant at 
the rate of 12 per oent. per annum upon the principal sum from the date 
it might have been piyaide to him but for the counter-claim of the de- 
fendant. W. R. S, N. 
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INTEMSSt (ON BOND). 

4 o22. On A question of construction of an order of Iter Majesty, the 
words u the plaintiff is to hare judgment for his moiety, with in- 
terest at the full legal rate, and the costs of the proceedings in the 
Court below 99 were held as intended to give plaintiff the moiety claimed 
by him of the sum which he alleged to be due for principal and arrears 
of interest ( at 12 per cent ) equal to the principal upon a certain kurar- 
namh and bond, and to allow the interest from the dato of the institu- 
tion of the suit up to realization. 

Held further that, Jin the account taken by appellant as the foundation 
for his proceeding in execution, he was not warranted in making a rest 
at the date of the order of the Principal Sudder Auieen dismissing the 
suit and assuming that interest should run upon the consolidated sum 
from that date ; as in the absenco of speeiai directions it could not bo 
presumed that the Appellate Court intended to make an order nunc 
pro tunc which would givo compound interest from the date of the decree 
of the Court of first instance. 19 W. It. P. C. 41. 

INTEREST [In Excess of Principal ]. 

523. Section 6 Regulation XV of 1793 ( prohibiting tho Courts from 
awarding as interest a sum larger than the principal ) is not applicable 
to a suit instituted after the passing of Act XXYI1I of 1855. Even 
under Regulation XV of 1793, ifc was the practice of the Court to allow 
interest in excess of principal, where the interest had accumulated owing 
to reasons not ascribable in any degree to procrastination on the part 
of the creditor. 5 W. lt. 61, 

524. Where part payments were made on a bond and credited in 
discharge of the principal, and an action was brought for the balance of 
the principal and for interest, and tho lower Court allowed a sum for 
interest as due at the date of the plaint which was greater than the 
principal, the High Court disallowed this excess. 

The provision in section 4 of Regulation XXXIV of 1802 against an 
award of interest in excess of tho principal refers only to tho amount 
claimed for iuterest at the time the suit is brought. 1 M. H. It. 5. 

INTEREST ( On Bond ). 

525. There is no fixed rate at which interest must by law be allowed 
for the period between the time when a bond becomes payable and the 
commencement of a suit for the amount due ; tho matter being entirely 
in the discretion of the Court, regard being had to till the circumstances 
of the case. 11 W. R. 08. 

52G. Under the present law a Coui’b is bound to enforce an agreement 
between the parties as respects the amount of interest to be paid upon 
a bond instead of limiting a claim for accumulated interest to a sura 
not exceeding the principal. 2 W. It. S. N. 3. 

527. When a bond is silent as to any interest to be allowed after the 
due dato of the bond, it is in tho discretion of tho Court to fix the 



121 


THTERKST (oN BCWD). 

amount of interest, 'ff any, to be paid from tbe due date of the bond to 
the date of the commencement of suit. 2 B. L. It. App. 10. 

528. Whore a note of hand promised re-payment of a loan with 
interest at 5 per cent., without stating either per mensem or per annum : 
Held that the construction that interest was to bo calculated* without 
reference fco time was contrary to all practice, aud that the ambiguity 
was one which might fairly be explained by previous transactions bet- 
ween the parties and by custom. W. li. S. N. 379. 

529. A transaction having all along been treated by both parties 
and by the Courts hitherto as a mortgage for a loan on which interest 
was not only due, but had in part been paid, it is not competent fco one 
of the parties or the Court on remand to raise the question that by the 
term -i of the ilcramam ih no interest was due. 1 W. it. 13U. 

530. When tbe rate of interest stipulated for in a bond is exorbitant, 
and there is no express understanding that the interest is to continue at 
the same rate after the expiration of the period* fixed for repayment, a 
Court need not assume that the parties are bouud by contract fco that 
rate after such period. 15 W. 11. 284. 

531. In a suit upon a bond where the genuinoss of the bond and 
the defendant's liability under it are clearly established, the plaintiff is 
entitled fco interest from the time the defendant declinod payment of 
the suindue upon the bond. W. R. S. N. 291. 

532. Where a party borrowing money entered into a bond stipulat- 
ing to pay 24 rupees per cent per annum as interest until the whole debt, 
principal and interest, was paid off; and if the whole was not paid with- 
i?i the time mentioned that the bond should be enforced as a register- 
ed deed : Held that the rate of interest was not a question of discretion, 
but must be paid at the rate stipulated. 15 W. R, 396. 

533. Where a debtor by his bond stipulated fco pay interest at 1 2 per 
cent per annum up fco the time fixed for payment, but the money remain- 
ed unpaid for a long time, the High Court refused fco interfere with the 
decree of the Lower Court awarding plaintiff interest at the rate stipu- 
lated for up to the time fixed for payment, and a lower rate afterwards. 
18 W. R. 322. 

534. Where a bond provided for the payment of interest from the 
date of the bond on failure of payment of the principal on a certain date, 
and the decree awarded “ the entire sum of money covered by the bond." 
Held that the decree meant something more than the principal, and could 
only mean the principal together with the interest accruing thereon. 18 
W. R. 277. 

535. Where payment was made upon a bond, the amount paid being 
less than the interest due, held the pigment ought to g > to reduce the 
amount of interest due, and the creditor in a suit upon tho bond was 
entitled to a decree for the principaland balance of interest up to date of 
decree. 8 13. L. It. P. C. 119. 
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538. By the Act XXXII of 1839, extending the provisions of the 
Statute, 3rd, and 4th Win, IV c. 42, section 28, to India, it was enacted. 
u That upon all debts or suras certain, payable at a certain time, the 
Court before whom such debt or sums may be recovered may, if it shall 
think fit, allow interest to the creditor, at a rate not exceeding the cur- 
rent rate of interest, from the time when such debts or sums be payable, 
if such debts or sums be payable by virtue of some written instrument 
at a certain time.” 

An instrument, in the nature of, though not strictly, a bond, was exe- 
cuted in 1833, which provided for the liquidation of the amount therein 
specified by instalments, but no provision was made for the allowance of 
interest. The condition for payment not having been performed : Held 
in an action brought in 1 849, to recover principal and interest upon the 
bond, that the ActXXXlIof 1839, was retrospective in its operation, 
and authorised the allowance of interest, although it was not provided tor 
by the bond. 6 M. I. A. 

537. Upon the adjustment of an account of the principal and interest 
due upon a bond, a k(iraniam<ih 9 or deed of agreement, was entered into 
by the parties, in which, besides the original sum, a further sum for in- 
terest accrued thereon was declared due and agreed to be paid off by in- 
stalments before a given time. Payments were made at irregular periods, 
which payments the bond -holder claimed to appropriate to keeping down 
the interest upon the whole sum composed of both the original princi- 
pal sum as well as the sum mentioned in the Icaranmmah as accrued 
thereon for interest. Held, upon the construction of the instrument, that 
the principal sum alone carried interest, and that all payments made in 
pursuance of the stipulations were to bo applied in the first instance to 
satisfy such iuterest, the excess of the payments only being appropriat- 
ed towards the liquidation of the principal sum due. G M. 1. 

A. 289. 

538. A Small Cause Court Judge has no discretion to allow interes 
at a rate below that stipulated iu the bond. 17 W. It. 431. 

INTEREST (On Hundees). 

539. According to the usage of a native bankers at Moorshedabad, 
interest is claimable on hundees drawn at 111 days' sight. 4 W. 
R. 85. 

0 

IKTERE3T (On Interest of Government Promissory Notes. ; 

540. Interest may be claimed on the interest of Government Promis- 
sory Notes withheld by another. 3 W. R. 148. 

INTEREST ( On Judgment-debt. ) 

541. In reversing a decree of the Supreme Court at Calcutta the Ju- 
dical Committee directed, that interest at the usual rate allowed by that 
Court, should be allowed. C M. 1. A. 1. 
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tor L ratification of an 


512. The purchaser of a decree inn 
lifbr in the calculation of interest: ’ 1 

SIS. If adeem© awards interest from the date of daotoebn’W certain 
sum ascertained to be due at thb time of tbb 5 0 e&fee (cohsTsttnpfof^he 
sum sued for with interest thereon- up to date of soit); ^He]d, "th»t‘ii is 
not oompbund interest! and that the decree-boldefr is? en titled' i to til 
Mis. 15.. ' • * v K«‘ 


, A Court is justified in giving interest at 
the bond down to the date of decree. After* that data the decree-holder 
recovers such interest as: according to the course and practice, ojf the 
Courtis allowed on debts for which the creditor has the security of , the 
decree. 11. W. R. 456. 

i i y 

* . 1 ' ' i 

INTEREST (On Mesne Profits). . 


According to the practice of the Native Courts in Bombay^ a 
snm fonnd due for mesne profits, in a judgment-debt, and 
teresfc by its own force. 

On petitibn in the Native Court, after dberee upon appeeljn Eng 
laud, interest awarded on the 'atnoiMfc of m6sne profits decreed,' arSioi^h 
not prayed for in the plaint, or given by the decrees in India, or the 
order of affirmance in England.* %*M. I. A. 220. 


INTEREST (On Money Deposited under Decree subsequently 

546. A suit will not lie for interest in respect of money deposited 
under a decree subsequently reversed on appeal. 6 W*, R. 

INTEREST [On Money under Attachment with Collector). 

54/. I-n the, case of .money under attachment with the., 
invested by him in Government 4 per cent promissory notes, the differ- 
a once between that and legal interest is only claimable from the date of 
release from attachment. 3 n W. R. 


Plaintiffs, in execution of a deter?# (igAifcrt A*» attached* 
money deposited in the Collectorate to which A was entitled ; but were 
opposed by B alleging that A*s rights in the money had been transfer- 
red to him. Plain tiff b finally subeeeded in obtaining the money, and 
now sue B for the interest upon it for the time 
taining the money. Held that the suit was 


he prevented their ob- 

+ _ • 'L fl»'\ IV 



54&. Irt an action forth© balance due bn a Promissory ‘Noth , 
oiFflembftd^the Conrtf refused tb allow 1 ioierfeift/ there 'beingl no prJbf/bf 
a demand in writing. 1 B. L. R. 0. J. 41. * * 

550. A advanced to B,his son-in-law, two sums of money for the pur-" 
pose of trade. . Tfaptfe* asHatices* wjere secured by Promissory Notes, by 



LIABILITY. 


P. 


which B agreed to repay the loans in three years, with interest at fire 
per cent. B paid in his lifetime, and debited himself in his account with 
interest upon these loans at the rate of eight per cent. There was, how- 
ever, no fresh agreement as to snch increased rate of interest, nor did A 
• pres! for it. At B's death A claimed against his estate the prin- 
cipal stun due with eight per cent interest. Held ( reversing 
' the decree of the High Court at Calcutta ), that although B 
had voluntarily debited himself in bis accounts with interest at 
, the rate of eight per cent, yet the legal relation created by the Promis- 
sory Notes was a contract to pay five, per cent, on the money borrowed, 
and the voluntary payment of eight per cent being without consideration, 
did not constitute a new contract so as to bind his estate with the pay- 
ment of eight per cent. 11 M. I. A. 180 ; 6 W. R. P. C. 59. 

INTEREST (On unliquidated Damages). 

Ml. Interest should not be awarded on unliquidated damages. 7 B. 
H. R. A. J. 89. 


INTEREST (Prior to Suit). 

M2, Interest cannot legally be awarded prior to suit in cases govern- 
ed by the provisions of Act ILXXlI of 1839. 6 W. R. 288. 
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NOBALAH. 

MS. A kobala may be in one sense collusive and still it may pass the 
property away from the party executing it. 24 W. R. 138. 

554. Where a Hindu executes a kobala in favour of another at a time 
when he has no title to the property, his subsequently becoming entitl- 
ed as heir would not make the kobala good, lb W. R. P. C. 12. 

. 545. In a suit for possession of land on the ground of title under a 
kobala, it is not enough for the plaintiff to prove the writing and signa- 
ture of the kobaia ; he must also prove that it was delivered as a com- 
flat# mstrumbnl. 22 W. R. 367. 

L 


XiAlTD&OBD AMD TBMAKT. 

► • • 

656. Where two parties have mutually contracted as landlord and 
tenant, and the latter has occupied the land in pursuance of the contract, 
he cannot be allowed to maintain possession free from the payment of 
vent because the landlord has the misfortune to lose, or is unable to pro- 
duce, the paper which contained the terms of the agreement. 12 W. 
R. 521. 

LIABILITY. 

... 557. A person cannot discharge himself from legal liability to refund 


LIABILITY (Of AQBNT TO THIRD tk BTIll), 12> 

monies which he had received belonging to one man of whose title he 
has notice, by paying them jfco anothor. 7 W. R. 228. 

888. In a suit to recover a sum of money being the balance of wsr- 
chase -money alleged to be due on a bill of sale executed by defendant 
No. 1 but said to have been fraudulently taken possession of by him f 
before payment of the stipulated price, from defendant No. 2 in whose 
custody it had been left and with whom the portion paid had been de* 

E osifced. Held, that defendant No. 2 could not be exempted from lia- 
ility without satisfactory explanation of his neglect to keep the deed 
entrusted to his custody. 12 W. R, 828. 

LIABILITY (Division of ). 

559. Where money is ad vanoed on a mortgage, the liability cannot be 
divided. 14 W. K. 216. 

LIABILITY (Joint;, 

» 

560. In a suit to recover the value of the prodace of land from defen- 
dants, who had agreed to cultivate it but had failed to do so, it was held 
that as defendants were jointly liable, a specification of . liability was not 
required. 12 W. R. 809. 

661. Where an obligee sues some of the persons jointly liable to him 
under a bond, and takes another bond from the rest for what be con- 
siders to be their share of the debt, he does not discharge the latter 
from their liability to contribute according to the shares in which they 
are liable among themselves, nor does his transaction with them (they 
not being sureties) destroy the joiut liability. 22 W. R. 193. 

LIABILITY ( Of Agent of one Share-holder to other Share-holders ). 

562. A and B cannot obtain a decree for their share against their 
co-heir C*s agent who may have under a power from C drawn money 
held in deposit in a Court and belonging to all tike co-sharers, if the agent 
did not draw as trustee for A and B, though he may have, when p&yiug 
over to C the money drawn by him under C*s authority, taken from 
him a bond by way of precaution to protect himself from any future 
possible claim by A and B. 6 W. R„ 172. 

LIABILITY ( Of Agent to third Parties). 

663. Two letters were presented to M., one Addressed to himself and 
the other to the manager of the Mussorie Savings Bank, both pnrporting 
to be written by K. *lo the letter to M, M was requested to deliver to 
the Manager of the Bank, the letter addreeaed to him. In the letter to 
the manager he was asked to send Rs., 2 500 in currency notes through 
M., payment being promised by a remittance through another Bank or 
through M. M. delivered the letter to the manager, who iipon the 
strength ol it made over the notes to M. who gave a receipt for them 
for and o»n behalf of K., and afterwards handed them over to the 
who had brought him the letters. The letters were forgeries. In a 
against U. by the Bank to recover the money paid to'M : — Held, that in 
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for them, the £e*er$eiii was m spme. senseao agejjt pf A** butinos- 
much as the notes were given on the authority of the letter addressed 

and not in eouseqoenoe of any representation 
l^atiade % defendant, <the latter oould not ' be held liable for the loss 
^ntsdsyWinbd bytbefocmer. 
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BM* A StourC Navigation Company was employed by plaintiff to carry 
* ** fri>m* Calcutta iio Itangooh 'and to deliver it into the receiving 

ship, or to land it at the consignors ‘expense* their liability cefasing as 
soon as the goods were free from the ship's tackle, 
arrived at port, the consignee not having had his own boats alongside, 
dtieigtaodit wero put into other boats, one of which, through the negligence 
of the boatmen, was swamped and the contents damaged. Plaintiff 
sued for damages. Held that as defendants were not shown to have 
neglected the duty of taking reasonable , and proper care in the secle-* 
i&>A of tbdatttttlidy were not liable for the loss incurred. 24 W. R: 74, 


u ; Thp ; oonsigijpes of tvyo bundles of cow bides which had been 
carried by a Railway Compay having refused to tftke delivery on the 
ground of shortness in the number of pieces, the Railway Company 
ptehded tliat they were a<Hiiidekte<i;es they had contracted too carry* such 
and i stack a number of * bundles; and had done so. The bills of lading 
sn mony bundles said to contain such amu inker of piecefc. The 
also contested plaiu tiff's eimmemtroe of pieces : Held that 
41i0diailway*Corrtpany was not liable, there being no evtd&rifce 
the bundles -had been twoken or the hides counted by pieces^ 21 W. 


Of Consignees ). 

5bC. The defendant requested the plaintiffs to feend coals 
y • guugband Rajmehal, and the plaintiffs put the coals upon tho Railway 
* afrRaneegunge where there depot is. In the absence of all proof as to 
*> tfleaniebnto ; <S Coals delivered r at 4 Sah^bgutage and Rajfnehal rind of tall 
1 d^pktdh ; and : deli very^ to the consignee, the fact of delivery 

at Raneegunge was held insufficient t$ throw on him the liability for 
the coals sued for. 3W.il. 103. 

* • < 1 t - • t t ‘ * t \ % * * 

LIABILITY [ Of Heirs ]. 

5 ■■ *, . . ; # * ■ . ■ 

5G7, /phe heirs and representatives of a deceased person; are liable 
Mtag \o equity *a»d g6od : conscience to pay, not merely ,the actual 
of the deceased, but also the damages which arise from iiis 
of oontract. 2 St W. IJ. 494. 


5Sft # A decree declaring the heir of a mortgagor liabfe tp pay the 
mortgage -debt but of such assets as he had received from the estate of 
father ( the mortgagor ) was held not to ‘include assets which came 
oiui after passing through the hands of another heir, ( lus brother ) 
right of inheritance from that brother. 12 W. R. 240. 



LIABILITY (pf 8UUETY). „ 187 

, Where a, brother promised m a jetter to repay *ft debtooatracted 
hwdacaajed brother, .which was secured to plaintiff b j ft note of 
band which had beeq given by the deceased, it was bold ,, tm * eomtidem- 

* tion of the terra* of the. letter, that, the defendant, who. wftBsued on the 
i letter^ had taken upon bituself the linbilifcy ef re-payiiig the debt, al- 
though the amount of the loan was not slated in the , latter* A' promise 

, to pay a debt is binding in many cases, although the amount of it may 
not be ascertained at the thne. 9 W. R. 140,. ' 

LIABILITY ( Of Purchaser ). j 1 ‘ 

570. A ganfceedar having assigned over hie gantee tenure to A, who 
to pay the Zemindar not only the gantee rent, reserved, but also 
s 100 a year until a debt due from this gnnteedar to the Zamiudar 

was paid off : Held that, where the assignee haying mortgaged his tenure, 
it was subsequently sold by the mortgagee, the purchaser was liable 
to pay the Rupees 1 00 anuually as well as the original gantee rent re- 
served. 2 W. R. 121. 

LIABILITY r Of Registered Share-holder ). 

♦ * v * * 

571. The liability under sections Q, 11, 18, 22, 36 and 37, of ft regis- 
tered shareholder, as member of a Company, to contribute, is a prima 

' facie liability only : it being open to him to show that although his 
native is in the register, yet he did not agree to become a member ; and 
that as appellants were not cognizant of (much less did they assent to) 
the registration of their names as shareholders, whilst they refused to 
* receive any shares or pay up any' calls or deposits, the sole steps taken 
them of . joining others imputing for the prospectus * and affix- 
ing their names therein to a certain ‘number df shares cannot* be said 
to be att agreement to become members of the Company, and so they 
are not contributories. 9 W. R. 540. 

LIABILITY ( Of Surety y 

W^fiere a bond was taken by a creditor from a principal debtor 
without tlm knowledge or consent of the sureties, fixing certain periods 
for the payments of the sntns named in the bond : Held that the sure- 
ties were entitled to bo discharged from aU liability. 15 W. R. 253. 

The defendant executed a bond which, after reciting that the 
President of the Allahabad Municipal Committee required security to 
the extent of Rs. 100 from Sheikh Akbur Ali, mohurir in the Octroi 
Department, for the honest and faithful discharge of his duties to Go- 
Ydnimtetft, went on to say that the defendant of bis own free-will and plea- 
sure pledged a certain dwelling house in lieu of security for the mohu- 
rir, aiid 1 6 promise that if any sort of embezzlement or misappropria- 
tion was proved against the mohurrir in Court, the property might be 
seized. There waaa proviso that if he deposited Rs. 100, the money 
and not the property would bo liable. If he failed to deposit the money 
the property Was to be liable for the payment of the amount of the 

security. The mohurrir fraudulently allowed certain goods to pass the 
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choongee without payment of duty, whereby he ceased the Municipality 
m loss of Rs. 8. He was convicted under seotiorf 161 of the Indian Pen- 
ital Code* The plaintiff sued to raoover the amount of the security. 
Held, that the defendant could only be liable under the bond for sums 
shown to hare been misappropriated, and that he could not be held 
liable for losses which accrued to the Municipality from misconduct on 
the part of the mohurrir other than misappropriation ; and that in any 
case he could only be liable for the actual damage sustained by the Mu- 
nicipality. 6 N. W* P. 170. 

INABILITY ( Of Vendor ) # 

574. Where a party sells property to others, and it afterwards ap- 
pears that he had not the right to do so, and the purchasers are m con- 
sequence dispossessed, the loss ought to fall on the vendor, and uot on 
the vendees who put faith in his act of selling. 22 W. R. 443, 

LIDf. 


Persons standing by and allowing others to purchase property 
on which they have a lieu, which upon euquiry they do not disclose, as 
an unencumbered property, cannot assert their lieu. 2 N. W. P. 316. 

576. The act of one of two holders of a bond Cannot destroy the 
lien of the other on property pledged to both as security for a joint 
debt. 3 W« R. 1 30. 

577. A bond contained a clause thAt the obligors would not dispose of 
any of the property, moveable or jmmoveable, in their possession, until the 
debt was paid ; Held, that such a clause did not give the obligee of the 
bond alien on such property, though be might Bue for damages in 
respect of breach of contract. 1 N. W. P. C 5. 

578. Where a form of mortgage or charge created by a bond does 
not vest any estate in the mortgage, but only establishes a lien as inci- 
dent to the money debt, such lien continues when the debt passes from 
a contract into a judgment-debt and when such judgment-debt is as- 
signed to another by sale of the decree. 19 W. R. 2 55, 

579. In 1864 C gave H a lien on his property, by a deposit of title 
deeds. In 1867 B purchased the same property bona fide, and without 
notice of H's lien. Held that B took the property free of the lien. 1 
N. W. P. 24. 

580. Where a party having a lien on account of a debt npon certain 
property belonging to another, and holding also a money decree . for 
the same debt which she could satisfy by attachment and sale of other 
property belonging to her judgment-debtor, entered into a histbundeo 
with the latter, in which, in consideration of other properties pledged 
by its terms, she gave up her right of executing the decree against 
any of the judgment-debtor’s property. Held, that the Jcistbundee did 
not extinguish the original debt, or do away with the lien, il W. 
R. 481. 
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531. Tim question in this case was whether a right of lien and 
power of sale by .virtue of jKiwer of attorney pver certain shares 
pledged with plaintiffs by defendant as security for the repayment 
of a loan originally secured by a first promissory note*, was lost 
by the plaintiffs subsequently taking from defendant a second 
promissory note in lieu of the first which was receipted and 
returned. Held that tho original debt continued to exist; that 
tlio first promissory note and the shares were given as a . security 
for that loan; that the socond promissory note was also given as, a secu- 
rity for tho loan, no new debt being created ; that the plaintiffs 
had a right to exercise tho power given to them of selling tho 
securities ; that the act of the defendant in trying to prevent such 
exercise of power by revoking the power of attorney wits unjustifiable ; 
and that therefore the plaintiffs were right in coming to the Court 
to liavo that proceeding of the defendant set aside and declared 
inoperative. 17 W. it. 201. 

582. M chartered a ship to load a cargo at Cardiff and proceed there- 
with to Madras, tho freight to bo paid in London «>n unloading inu^ right 
delivery of the cargo, one-third by M's acceptance at three months from 
the sailing of tho ship (the same to be returned if the cargo were not 
duly delivered) and the remainder by like bill at three months from tho 
date of delivery in London of tho certificate of right delivery of tho 
cargo. Tho Charter-party provided for payment of a commission on tho 
contract, ship lost or not lost, and that £ 15) should be advanced in cash 
at tiie port of discharge on account of the freight against the Captaiu's 
draft ou M. 

♦, 

The cargo was loaded accordingly, a bill of lading was given for tho 
same, and the ship sailed from Cardiff ou the 8tH October 1808. M having 
consigned the cargo to A and Co. who carried on business- at Madras. 
On the same day the owners drew a bill ou M at three months for £261- 
1- 10 being one-third of the freight. 

On tho 10th October 1BG3, the General Agents in London of A and 
Co. advanced to M on A and Co's, account, and out of their funds £. 
700, received as security for such advance, the bill of lading blank-en- 
dorsed and forwarded the same bill to A aud Co. 

On the 29th October 1863, M accepted the bill for £. 2G1-1-1Q and in 
the following December he suspended ’payment aud the bill was protest- 
ed, 

. t 

On the 14th January 1804, the ship arrived at Madras and thereupon 
A and Co.* as holders of the bill of lading Applied for the 1 delivery of 
the cargo and offered to advance the £. 150 in cash pursuant to the 
Charter-party, but the Captain claimed to retain the cargo for the va- 
lue of the dishonoured bill aud the balance of froight due* 

Held -That the terms of the contract were at variance With tho 

\ - * . i j 

right of Hen so claimed* and that it was not suspended by t be bill nor 
received by the freighter’s due^hrency. 2 ML H. R. 
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5851. Suit (or value of timlwr from an alleged fraudulent. purchaser, 
V»th foil knowledge of phiiuiii!’* lien on the timber under certain 5fW- 
zds oip Revenue certificate* granted by the Conservator of Forests to the 
owpers of timber* Held that, though the Tnuixus were unendorsed, and 
$hereiorc, by the custom of the country, did not entitle the holder to sell 
the property they represented, they still were a lieu which prevented the 
owner from parting with it to third parties, except on the understand* 
ing that it was so burthened ; and that consequently the defendant’s 
purchase was burthened with plaintiff’s previous lien and might be 
brought to sale for the same. 5 VV. It. 189. 

LIS* (Of Assignee). 

58 1. A party with whose money a mortgn go has been satisfied may 
bring a suit for the enforcement of his lieu as assignee of such mortgage ; 
but not for obtaining possession of the mortgaged property in tlio capa- 
city of an absolute owner. 18 W. It. 404. 

LIEN [Of Attorney for Costs]. 

585. Whero the jwirties to a suit came to a compromise between them- 
solves without the knowledge of the plaintiff’s attorney, when the suit 
was at such a stage that it did not appear that the plaintiff was entitled 
to recover anything, and there was no proof that ho was to receive any- 
thing from the defendant on the compromise, or that the compromise was 
not a hona file one: Held, the plaintiff’s attorney was not entitled to 
have the compromise sot aside on the ground that he might thereby be 
deprived of his costs. 

A clear case of fraud and collusion /Hast be made out to entitle the 
attorney to the interference of the Court. 12 B. L. It. 110. 

LIEN (Of Creditor ). 

58G. Under the Imperial Statute, 11th and 12th Viet. c. 21 relaling 
to Insolvent debtors in India, the Assiguees have a right to subsequent- 
ly acquired property of an Insolvent, unless the Insolvent lias obtained 
a certificate and discharge, but this title of the Assignees is subject to 
two qualifications— -first, when the Insolvent has acquired property sub- 
ject to Hens and obligations ; in such a case the property taken is sitb- 
jeetto the equities and charges which effect it in the hands of the Insolvent ; 
and, secondly, when the Insolvent carries on trade at a subsequent period, 
with the assent of the Assignees, the property which is acquired in the 
subsequent trade will be subject iu equity to the charge of creditors in 
that trade, in priority to the claim of the Assiguees. 

Au oncer tificated Insolvent borrowed money for the purpose of pur- 
chasing goods to carry on a business, and in order to secure the advances 
inode* gave a bond, and agreed in writing, to execute a mortgage of the 

goods so purchased to the lender to secure repayment. He afterwords 
executed ah assignment of the goods for that purpose. The business was 
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carried on with the knowledge ef, end without any objection by, the 
Official Assignee. The lender never hud possession of the goods assign- 
ed to him by the Insolvent, and the Bame remained in possession of the 
Insolvent until his death. Held (reversing the decree of the Supreme 
Court at Madras) that the Insolvent’s after-acquired property was sub- 
ject to the lien of the lender, and that such lien was paramount to, any 
claim of the Official Assignee under the insolvency, o M. I. A. 339; 4 
W. K. 

LIEN (Of Vendor for unpaid Purchase-money ). 

58 7. In a suit claiming possession of land, purchased by the plaintiff 
from the defendant, the Moonsiff threw out the claim for want of consi- 
deration ; but the District Judge found that the plaintiff was entitled to 
have the land, and that the defendant might sne him for the purchase- 
money Held that the equitable doctrine of the vendors lien for unpaid 
purchase-money nnplied to the case ; but, as the District Judge had not 
decided whether tho defendant had succeeded in proving that the pur- 
chase-money had not been paid, that the suit should be remanded for a 
finding by lain on that issue. 3 B. II. U. A. J. 103. 

LIEN (On Goods.; 

538. Tho mere letter of boats for hire lifts not alien for his hire 
upon goods which may be placed in the boats, and should he cause loss 
to the owner of the goods by wrongfully opposing their removable, he 
will be liable for the same. 5 N. W. P. 160. 

LIEN (On Mortgaged Property). 

589. The fact that property is sold under a decree obtained by a plain- 
tiff in respect of a debt duo to him does not of itself prevent such plain 
tiff from insisting upon the lien to which he is entitled under a prior hy- 
pothecation to him, for another debt of the same property. 3 N. W. 
P. 123. 

590. A suit will not lie against the purchaser of property subject to 
lien to recover from him personally the amount of the lien, but the lieu 
is not lost, by the sale, and a suit may be brought against the ptmehaser 
with the object of obtaining a decree for the realisation of the lieu^by the 
Bale of the hypothecated property. 3 N. W. P. 207. 

591. When a mortgagee sues to enforce his lien on property which liar 
intermediately passed by sale into other bands, he is bound to bring his 
action not against tho mortgagor alone but also against the parties in 
possession. 16W.lt. 98. 

592. Where plaintiff, suing to obtain certain property unencumber- 
ed by a previous mortgage, pays into Court tho amount due under the 
lien of defendant as mortgagee, and states that he has no objection to 
the sum being appropriated to the payment of that lien, he has no 

cause of acti § as against defendant. 9 W. R. 332* 
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ft 5)3. ape , Bold* for Arrears of Government re- 

*#f rood, through dahult of tho< mortgagee* any proceeds 
which may arise from the sale in excesa of the arrears belong to the 
and be hue a .right of action for their recovery. JC W. 

, A spit 4o enforce a lien on land which has been mortgaged will 
he, altfltho hind as it stood at the time of the mortgage free froin sub- 
sequent incumbrances may be sold, although a decree for money duo 
upon the mortgage has been obtained, and the right, title, and interest 
of the mortgagor thereto has under such been once sold. 3 B. L. It. 
HO. ' 

executed, a., bond in favor of B, hypothecating certain im- 
lo property. B, recovered a money-decree against A., and caused 
. the mortgaged property to be sold, B, became the purchaser at the sale 
in execution, and was pub iu possession, 0., who held possession of 
t ho property under a decree for foreclosure under a subsequent mort- 
gage of the same property to him by A., broughta suit against B, for 
recovery of possession, and obtained a decree. B. then brought a suit 
against C, to enforce his lien under the mortgage bond, but it was 
held that the suit was not maintainable. 7 B. L. 11. App. 8 ; 10 W. 
It. 408. 

• 

500. Plaintiff obtained a decree under Act XX of I860., section 53 
on a socially registered bond , and in execution attached and sold the 
property which had been mortgaged thereunder. As this property, 
however, had boon previously attached by defendant, tho Court ordered 
the proceeds to be paid to defendant. Plaintiff sued defendant to re- 
cover theso proceeds : Held that Act VI II of 1850 section 70 Jnyal 
down a mere rule of procedure ot determining questions between riya- 
decree-holders, which was never intended to alter or limit rights securd 
od by contract independently of the Code of Civil Procedure. Ilele 
also, that, in selling the mortgaged property, plaintiff sold the wholo 
interest of his debtor and his lien was transferred from tho property to 
.the purchase-money. Plaintiff was accordingly declared -to be entitled 
to the sale proceeds sued for. 22 W. It. 08. 

697 . The plaintiffs advanced a sum of money on the security of a 
simple mortgHge of a share in four talooks and obtained a simple money 
decree. They then caused the mortgaged premises to be attached, 
but did no, t proceed to sale. Afterwards they negotiated a loan to their 
1 judgnWut-debtors from a third party, tho present appellant, upon a 
simple mortgage of one of the same talooks, concealing the existence 
of tlieir prior lien, and appropriated the money so obtained, in discharge 
of other debts due to themselves from their . judgment-debtors. 

The appellant obtained a simple money- decree, and caused the pre- 
mises to be attached and sold. Before the sale, the plaintiffs gave no- 
tice of their lien, and, irt consequence, the appellant purchased fora trifle # 

The plaintiffs brought tho present suit for n declaration of their prior 
lion aud fur a re-sale of the premises, iu satisfaction of their mortgage. 
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appellant contended in his flefende tbit, ft* fraud mla perpetuat- 
ed by the plaintiffs in inducing Ui<u to nitd^e the loan without disclos- 
ing their prior lien, his mortgage should have .priority over them. 

Held, that the appellant must he considered cut having the first in* 
cutubraiice. 

That the notice of the plaintiffs 1 mortgage, given at the 
sale, could only affect the appellant’s title lift purchaser. Priority us 
bet wee (i the appellant and the plaintiffs in respect of incumbrances al- 
ready existing could not be affected by sitcb notice. 3 B. L* U. A. J. 1. 

598. A, on the 10th November 1808, executed a mortgage bond, by 
which he charged certain property worth Ks. 1/100 in favor of li and C. 
On the 17th he exocutpd another bond, by which he charged the same 
property in favor of D and E. After this B and C sued the mortga- 
gor on the first bond ami obtained a decree, according to which the 
property was sold and was brought by themselves. Somewhat later, 
1) and E also brought a suit against the mortgagor and obtained a de- 
cree for the sale of the property. In attempting to sell it they were 
opposed by B and 0, who were in possession, and their application for 
execution was refused! D and E then sued B and C to obtain a decla- 
ration of tlmir right to sell the property in execution of tho decree 
which they had obtained on their bond of I7fch November. The Lower 
Courts gave them a decree : Held, that the Courts were not right in 
depriving B and C of the benefit of the decree which they obtained on 
their bond of 10th November, and giving priority to D and E for their 
charge of a later date. The sale effected by B and C was subject to all 
valid liens (if any) of prior date subsisting upon tho same pm|>erty at 
the time of the sale ; but later liens could not but bo postponed to 
that of B and 0. 22 W. It. 322. 

LIEN (On other Property). 

599. In a suit on tho basis of a deed of conditional sale to recover 
property which had been obtained by mortgagor ( in the course of a 

• butwarrah after the sale) in lien of property contained in the deed, but 
which defendant had purchased in execution of a decree against the 
mortgagor : Held, that plaintiff had no lien on this property which he 
did not purchase. 10 W. 11. 475, 

LIEN (Priority of:. 

GOO. ’ The plaintiff had lent money to a Court Amim, who mortgag- 
ed, as security for the re-payment of the amount, certain fees due to him 
then in deposit, and certain fooa which might thereafter be deposited on 
his account. Those fees were subsequently attached by the defendant 
who had obtained a decree for rent! Against the Amin. After that the 
plaintiff obtained a simple money-decree against the Amin, and applied, 
in execution of his decree, to have the fees paid out to him, but his ap- 
plication was refused on the ground of the defendant’s attachment. 

In a suit to recover the sums in deposit, and to have it declared that 
the plaintiff’s lien ou them was prior to that of the defendant, hold, that 
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the plumt'dT* mortage gave him priority, and that he was Pot barred 
from bringing the present suit by his having already suet) to recover the 

K amount, and obtained a mere money •decree. 2 H. L. It. A* J. 23). 

LINN (Unpaid purchase-money create* no— an Property sold against third- 
parties). 

0®1 Persons who allow a property to leave their possession before the 
purchase- money is complete, cannot recover from third parties who are 
purchaser* in goad faith and for valuable consideration, even those 
persons had notice of the amount of the oonsideration-money remaining 
unpaid. 2 R. W. 139. 

LOAN. 

G02. A party admitting the receipt of a note for Rs. 1,000 on loan, 
becomes primarily res|Mmsible for it to the lender, and it is for him to 
show that the advance was made, not on his credit, but on that of some 
other person. 2 N. W. P. 2G*i. 

X * 

003. A mere recommendation by one party to anotlier to lend money 
to a third party, does not render the first party liable to repay the loan 

24. W. U. 440. 

LOAN [ On Security of Lease of Land ]. 

004. A lent money lo B on the security of a lease of certain villages 
subject to an extcntion of the term of the lease in the event of any partial 
deficiency in the assets. Held that A could not sue to set aside the 
agreement unless he showed that there was such a gross and ex- 
cessive deficiency of the assets as to amount to a failure of the considera- 
tion, ami to deprive A of the security for his money— also that the 
deficiency was caused by B’s misrepresentations, and that it had oc- 
curred notwithstanding the use of due diligence on the part of A. 4 
W. If. 70. 

LOTTERY. 

G05. A transaction is not necessarily a lottery within Act V of 1841, 
simply because a matter of whatever kind is agreed to be decided by lot. 

Where twenty persons agreed that each should subscribe 290 rupees 
by monthly instalments of ten rupees, and that each in his turn as de- 1 
termined by lot should take the whole of the subscriptions for one 
mouth : — Held that the agreement was not illegal, and that a suit might 
be. brought on a bond given by one of the subscribers, who had received 
one month’s subscriptions, to secure the payment of his subsequent 
monthly instalments. 1 M. H. H. 448. 

M. 

MAHAGBB. 

608. The estate, and not the manager thereof, held liable for the coots 
of a suit instituted in i>erfect, good faith by the manager for the benefit 
of the property. 1 \V. K. Mis. 1. 
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607. A manager has no authority to borrow money on a bond which 
does not recite for what purpose it is required, and the greater portion 
of which is said to have been previously borrowed by the principal. 5 
W. R. 43. 

608. Where a manager had nob filed accounts and the Judge found 
that the management could not be continued with any prospect of the 
debt being pafd within three years, he was held to have done right in. 
removing the manager and ordering the property to be sold. 22 W. 
R. 220. 

MANAGER [Bank]. 

609. A, being in uncontrolled management of the National Bank in 
Calcutta, and purporting to act under a power of attorney, intended to 
be given to him in his private capacity, but addressed to him as “ acting 
manager of the National Bank,” by B, a constituent of the National 
Bank, without drawing any cheque on B's account, and simply by means 
of transferring in the books of the Bank Rs. 13,000 from B's deposit 
account with the Bank to the account of one C, who was indebted to the 
National Bank, purported to make an advance of Rs. 15,000 from B to 
C., whereas, in fact, the real transaction amounted only to transferring 
the liability of C to that extent from the Bank to B : — 

Held that, so far as this transaction was concerned, A could not divest 
himself of his character of Bank manager, and that acting as the agent 
for both parties he acted to the prejudice of B and to the advantage of 
the Bank, and that there was in fact a breach of his duty to B to which 
the Bank was a party. 

Held, also, that A was not able under the power of attorney to bind 
B by consenting to any dealings by the Bank or C with goods in the 
Bank's godowns which would prejudice B. 19 W. R. 68. 

MASTER AND SERVANT. 

610. A master cannot be compelled to keep in his service, and to 
continue to employ, a servant whose honesty he thinks he has reason to 
doubt. 4 W. R. 86. 

611. Seville . — If a master usually instructed his servant to buy goods 
upon credit, ho will be bound by his acts even when he has prohibited 
him specially from buying upon credit. 6 W. R. 309. 

612. A master is responsible for the act of his servant done within 

the scope of his duties, and for the master's benefit. 1 N. W. P. 107, 

•/ 

613. The appellant, having obtained a decree for Tchas possession of 
a share in a Zemindari, had refused to recognize the ryots whom the 
farmers under her co-shares had settled in the estate ; and her servants 
cut and carried off the crops of these ryots. Held, by Glover, J., that 
the appellant was liable for the aots of her servants which were done in 

furtherance of her known wishes, and for her benefit. 
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Held, fey Loch. J, that those acts were beyond the ordinary scope of 
the servants 9 duty ; and that, unless it could bo shewn that the ap- 
pellant ordered or ratified the acts, she was not liable. In the present 
case the circumstances gave irse to a strong presumption that the acts 
were done with her knowledge, which presumption had not been re- 
butted, and therefore she was liable. 2 B. L. E. A. J. 227,228. 

614. Every master and employer has an undoubted right to dismiss 
his servant or agent at any time. After the dismissal, whether wrong- 
lut or not, the servant cannot claim wages. The remedy for wrongful 
dismissal is by action for the damages sustained by the servant in con- 
sequence of the breach of the master's contract to employ him. 2 W. 
B. 307. 

015. A"m aster cannot plead in justification of the summary dismissal 
of his servant a cause the existence of which was unknown to him at 
the time of such dismissal. 

At the same time subsequent knowledge that the servant had all along 
in his service been guilty of dishonest or fraudulent conduct might be 
pleaded as a good reason why a servant should not be allowed any more 
than his wages up to the day of dismissal. 6 N. W. P. 1 30. 

616. An action will not lie for the mere harbouring or sheltering 
& person who is under a contract of service to another, even with notice 
of such contract of service. 6 B. L. R. 107. 

MINOR. 

617. Minors have a qualified power of contracting, and an implied 
or express contract for necessaries is binding absolutely on a minor. 
5 W. R. 2. 

618. The ’privileges and disabilities of minority, so far as they are 
not removed by express enactment, attach to European British subjects 
in this country until they have attained the age of 21 years. 

The same rule ought on principles of justice, equity, and good con- 
science, to be observed in the Non-Regulation as in the Regulation 
Provinces. 3 N. W. P. 338, 

MOOKTEARNAMAH. 

619. It is necessary that a plaintiff who sets up a 'moolctearnamah, 
purporting to have been executed by a Hindu widow, appointing a 
tnooktear to do certain acts on her behalf, should establish such instru- 
ment by strict legal proof of its due execution. The' absence of such 
proof is not compensated by any legitimate conclusions to be drawn from 
the other facts and circumstances in the case. 11 M. I. A. 268 ; 8 W. 
R. P. 0. 22. 

620. No special power is necessary when a general power conveys 
authority to an agent to borrow money in his principal's name. When a 
special power for a sale of land exist, proof of motive of sale is not 
necessary. 1 W. R. 33, 
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621. The moolrframamah, npon the authority of which this suit was 
brought, being impugned by the defendant as a forgery and as not 
executed by the party alleged to have granted it, the Court held that, 
notwithstanding its attestation in due form by the Moonsiff of Muttra, 
the parties charged were bound to prove its genuineness; and as they 
fuiled to do so, the suit was dismissed, and the parties in whose favour 
it was drawn and who declined to appear in Court to prevent, were 
directed to be sent to the Magistrate to be placed on their trial for 

forgery. 6 W. It. F. B. 2. 

MORTGAGE. 

* 

622. Where a sum of money is advanced, and the person making the 
advance is put in receipt of the rents and profits of land by way of 
payment of interest on the loan, this is not a mere licence or permis- 
sion to the lender of the money to receive tho rents revocable at the will 
of the borrower, but is in the nature of a mortgage transaction. 2 N. 
W. P. 9. 


023. In creating a mortgage it is sufficient if it appears from the 
deed that it was the inbentionof the parties to create a charge upon the 
land. If the intention can be collected from the instrument, the form of 
expression is not material. The particular instrument in this case con- 
strued (Markby J. dubitante) to indicate an inteutiou of creating a mort- 
gage. 13. W.R. F. B. 82. 

624. Where a mortgage is found to be genuine, and the receipt of 
consideration admitted, the Court is bouud to assume, unless it be shown 
to the contrary that the transaction was a real one, and that the consi- 
deration-money was paid. 7 W. It. 441. 

625. Indulgence or waiver of rights between a mortgagee and mort- 
gagor cannot be carried beyond those parties. W. It S. N. 190. 

62C. Total payment sufficient to oover all due on three mortgages, is 
payment sufficient to cover what may be duo on each or any of them. Ci 
W. It. 127* 

C27. Where a mortgage is a charge on the whole of an estate, be- 
fore the mortgage can be removed from any part of the estate, the 
whole mortgage-debt must be paid off. 3. W. 14. Mis. 4. 

628, Conveyance by lease and release in fee, in t»he circumstances, 
held to be subject to a parol defeazance,, and to be in the natii>Ke o£ a 
mortgage, with a power of re-pnrehase on the footing of redemption ; 
and a re-conveyance decreed. 5 M. I. A. 72. 

629. The rule, that if the owner of different estates mortgage them 
to oue person separately for distinct debts or successfully to secure the 

same debt the mortgagee may insist that one security shall, not 

redeemed alone, applied to a Maliomedan mortgage. 
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In mortgage transactions in which the mortgage contracts hare been 
entered into before Act XXVIII of 1855 came into operation and to 
which Regulation V of 1827 sections 11 and 12 applies, and in which 
an account of principal and interest on the one side and ot rents and 
profits on the other side is not directed, the arrears of interest must be 
limited to six years. 6 B. H. It. A. J. 90. 

A mootah being advertized for sale by order of the Collector, 
for arrears due to the Government, the proprietor applied to a 
party to become security for the payment thereof by certain in- 
stalments ; and thereupon deposited snnnud and Arzee in the 
hands of a third party, aud executed a karamamah or agreement, by 
which the transfer of a mootah to the guarantee was made absolute, in 
case of default by the proprietor in payment of the instalments. The party 
becoming security at the same time executed a counter karamamah , or 
deed of defoazanco, agreeing to give up the mootah when satisfied out of 
the rents, &c., the principal sum, and interest, which ho might advance 
on account of the security. Default having been made in payment of 
the first instalment by the proprietor, the guarantee obtained possession 
of tho suniiud and Arzee ; and upon a further default by the proprietor 
procured himself to be registered as owner and obtained possession of 
the mootah , insisting, notwithstanding the counter karamamah that his 
title was absoluto. Ou a suit brought by the original proprietor for 
possession of the mootah, and payment of the surplus, after satisfying the 
advances made on account of the arrears, it was held by the Judicial 
Committee affirming the judgment of the Suddur Court, that the tran- 
saction was in the nature of a mortgage, and that the party to whom 
tho karamamah was executed was only entitled to retain possession of 
the mootah until he had reimbursed himself, out of the rents and pro- 
fits, the sums advanced by him on account of his security : the counter 
karamamah though not registered, being a valid instrument, and operat- 
ing as a deed of defeazance to the title acquired under the first agree- 
ment. 2 M. I. A. 1, 2; 5 W. R. P. C. 117. 

.631. A party suing for possession of a share of mortgaged property 
(after its release has been effected by an arrangement made between the 
mortgagees and mortgagor ) on the ground that he has an interest in 
the mortgage and in the funds advanced by the mortgagees, must show 
that the mortgagor had notice of such interest. 10 W. R. 476. 

632. The plaintiff had a lien on three estates belonging to his debtor . 
and a third party having obtained a decree for money due from the same 
debtor, recovered his money by the sale of one of the plaiutifFs three 
mortgaged estates : Held that the sale did not release that estate, 
from the mortgage, but that it forced the plaintiff to take measures in 
the first place to recover the amount due to him from the remaining 
estates included in his mortgage deed, and* that, if any balance re- 
mained after he had realized all he could from these two remaining es- 
tates, he could theu return to the third estate to recover the balance.* 
W. ft. S. N. 374. 
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633. Defendant advanced a aum of money to It and T, who granted 
him, as security for repayment, an ijara lease of a monzah (representing 
that they were entitled to 1G annas), in which lease a jummci was reserv- 
ed, a portion whereof was to be applied to the discharge of interest to 
the defendant and a small sum to go to the mortgagors as huq*i~ijara . 
After execution of the ijara, the defendant was dispossessed of 8 annas 
by a third party who claimed to be a sharer, and he had to sue and ob- 
tain a partition of the remaining 8 annas, which he retained for what it 
was worth as security. Plaintiffs bought the mortgagor's share, and 
now sue for the huq-i-ijara originally reserved. 

Held that the mortgagors could not claim any benefit under the ijara 
lease until all the benefits which it pretended to secure to the defen- 
dant were realized by him. 20 W. It. 128. 

634. A mortgage made by way of security for money advanced re- 
mains a mortgage until the debt is satisfied, and the mortgage -creditor 
lias every right to sue to obtain a decree and sell that which is held by 
liim as security for his money without any regard to the proceeding to 
any other subsequent mortgagee or purchaser. A purchaser at a sale 
in execution of such a decree under a prior mortgage, as w*dl ns 
the original ^holder of a prior mortgage, have rights far su- 
perior to those of any other mortgagee or purchaser of a subsequent 
date. A subsequent purchaser, by payment of an earlier mortgage and 
obtaining a decree for the money so paid, does not acquire any rights 
belonging to that mortgage. His payment was a voluntary act, and his 
decree against his vendor was a personal one for a simple debt not se- 
cured by any security connected with any portion of the land in dispute. 
W. R. S. N. 345. 

G35. The Courts of this country being Courts both of law and equity, 
'it is immaterial for the determination of claims to attached property whe- 
ther a mortgage is a legal or an equitable one. Where goods are mort- 
gaged and left in tho possession of the original owner, the circumstance 
that they are so left is not to be held as a fraud yer se rendering the mort- 
gage liable to bo defeated as between the mortgagee and third parties 
such as bona jide purchasers or judgment-creditors. 

But when possession is left with the mortgagor, this is a circumstance 
of which the Court should take notice when determining whether the 
mortgage is bona fide or fraudulent. 

A mortgagee is not bound to take possession immediately default ** 
made. 5 N. W. P. 54. 

63G. D having obtained a decree against his debtors J.P. and others, 
took out execution and attached certain property which had been pledge 
ed by them as security. He then brought part of it to sale exempting 
the share of P. (which he purchased without notice to the other tenants), 
and realized his dues. — J. paying the amount in order to save the pro- 
perty from sale. J then sued P for contribution and obtained a decree 
making her (P's) share liable which lie attached and put up for sale, -rj 
objected under Act VIII of 1859 section 216, but his objection 


was 
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disallowed and he paid np T’s contribution. He now sues to recover 
the amount so paid : Held that D*s claim was unjust, for when he was 
paid up by J. lie was bound to give up his lien, on P's share which be<- 
came vested in J. Accordingly in buying that share he took it burdened 
with his own lien, and when J. paid off the entire liability he succeeded 
to the right of contribution from Pby buying it from her share. If, there 
fore, D wished to retain that share he was bound to make good P's de- 
falcation. 22 W. R. 430. 

G37. This was a dispute, which arose in 1823, between. two branches 
of a family respecting a Mahrntta village. The plaintiffs (appellants) 
claimed the property on the allegation that the respondents held it as 
mortgagees, and that they (appellants) wore entitled to redeem. The 
respondents claimed to have held the village in question as an Inam 
free from the payment of Government revenue ; and as they had held it, 
. on this title since 1824 up to the commencement of the suit, the Privy 
Council refused to disturb their title, thus fortified by long enjoyment, 
without clear and unmistakable proof of the allegd mortgage.. 17 W. 
R. P. C. 8. 

• 

G38. In the year 1 839 the defendants* ancestor had mortgaged ft 
share in a mouzah to the ancestor of the plaintiffs. The mortgagee Rued 
to forclose the mortgage and obtained a decree, in execution of which 
he obtained possession of the share. After this, some prior mortgagees 
obtained a decree in the Sudder Court in 18i7, to the effect that the 
disputed property should bo taken away from the plaintiffs* ancestor and 
given to the prior mortgagees till their lien was satisfied, when he should 
obtain possession as before. The lien of the prior mortgagees was 
satisfied in 1870, when the defendants obtained possession. The plain- 
tiffs sued to recover possession. Held, that no right of action accrued 
. to the plaintiffs by reason of the satisfation of the decree of the prior 
mortgagees, and the recovery of the possession of the estate by the 
defendants. 5 N. W. P. “ 

639. This case turned upon the construction of an agreement by 
which (according to appellants contention ) the mortgagee was entitled 
to the payment of the principal and interest on the debt, but that the 
payments of interest carried no interest themselves. The Privy Council 
according to their construction of the agreement, were of opinion that 
the parties intended that the interest might be set off from time to time 
against the rents and profits, and that the mortgagee was only to ac- 
count to the mortgagor for any rents and profits and interest on the- 
same which he might have received over and above the interest due* t<* 
him upon the debt ; and held that section 7 Regulation XV of 1793 did 
not apply to transactions of this kind. 17 W. R. P. C. 2G2. 

640. The decree in a former suit declared the present plaintiff's 
putnee valid, and upheld him in possession. Subsequent to the creation 
of the pntnee and to the above decision, tire plaintiff in that suit gave a 
mortgnge of the same property to the defendant who ousted the pwt/nee- 
dar. The putnecdar now sues for recovery of possession. Held, that 
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the decree in the former case was sufficient evidence of the putneedar 9 * 
possession, unless rebutted, to meet the plea of limitation now set up 
against him, that the mortgagor had no power to make the mortgage, 
and that the mortgagee cannot set up a plea which the mortgagor could 
not raise herself, 1 W. It: 61. _ 

641. A mortgagor granted a ticca lease of the mortgaged lands for 
ten years to B. It, aud under an assignment executed by the mortgagor it 
was arranged between him and the mortgagee that the latter should pay 
himself off from the ticca rents at a certain rate annually until the rea- 
lization of the mortgage-debt with principal and interest. Held that, 
until mortgagee could prove that something had happened to disturb 
the arrangement made between him and mortgagor under the terms of 
the deed of assignment, lie could not either according to law or the 
terms of the contract call upon the mortgagor or his representatives to 
pay the balance of the mortgage-debt or to have that balance realized 
from tile sale of the mortgaged property. 17 W. R., 2G3. 

642. In a suit, two of the defendants, in their answer, made a state- 
ment in respect of an alleged mortgage transaction with the object of 
defeating the plaintiff’s claim, which was false. A foreclosure suit was 
afterwards brought by one of these defendants against the other 
founded on such alleged mortgage. Held, that it was competent to the 
defendant to plead that the statement in the joint answer in the former 
suit was false and intended as a fraud on a third party, and that the 
admission in the answer did not amount to an estoppel as between the 

parties to the second suit. 13 M. I. A. 551 ; 15 W. It. \ J . C. 14. 

643. Defendant in consideration of money advanced by Shoshee 
Bhoosun, chose to enter into a mortgage with plaintiff, who now sues for 
possession, after foreclosure of mortgage. Held that it did not lie in 
defendants mouth to object to the suit being brought by Shosheo Bhcosun 
in the plaintiff’s name. 17. W. R. 192. 

644. Where money-lenders, dealing with ignorant, illiterate peasants, 
made use of the necessities of the position of those peasants, who were 
seeking to raise a sum of money for the purpose of stocking and tilling 
their lands, to impose upon them a contract, in the form of a mortgage, 
by which they agreed, in default of punctuality of payment of the half 
produce, and in other events, to sell their land at a gross under- value, 
viz., one third of the amount of the mortgage -debt, which in itself was 
not more than -equal to half the value of the annual produce of the land, 
and to remain liable to the remaining two- thirds of that date with in- 
terest ; and, even if no default should occur on their parts inpayments 
of a moiety of the annual produce, or the performance of their other 
covenants, and notwithstanding full payment of the principal, to conti- 
nue for fifteen years to pay the half produce of the lands to the mortga- 
gees : — Held (reversing the decrees of both the Courts below) that the 
deed of mortgage should only stand as security for the payment of the 
principal sum of Rs. 300 and interest at nine per cent and in all other 
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respeots should be set aside as inequitable, fraudulent, and grossly 
oppressive. 

Held aslo, that if, in execution of the reversed decrees, the lands had 
been made over to the mortgagees as purchasers they should be restor- 
ed to the mortgagors, and that the rents, profits and produce, received 
by the mortgagees while in possession, should be set off in account against 
the said principal sum and interest, and the balance should be paid by 
the party against whom the same might be found. 

Mere inadequacy of consideration unless it be so great as to amount 
to evidence of fraud is not sufiiciut ground for setting aside a contract, 
or refusiug to decree specific performance of it. But inadequacy of 
consideration, when found in conjunction with any such other circumstan- 
ces as suppression of true value of property, misrepresentation, fraud, 
surprise, oppression, urgent necessity for money, weakness of under- 
standing or even ignorance, is an ingredient which weighs powerfully 
with a Court of Equity in considering whether it should set aside con- 
tracts, or refuse to decree specific performance of them. 

Quere. As to the validity of a mortgage of future crops. 3 B. H. R. 
A. J. 11, 12. 

645. The ancestor of the defendants held as mortgagee a ten wa- 
sh are of a mouzah ; of this share 5 biswas were recovered and held by 
the plaintiff as proprietors. Of the remaining bin was , 3 bits was G£ ?>/s- 
wansees belonged to D. and 1 biswa , 13£ hiswansees to H. These 5 /n$- 
was were iu the defendants* possession. The plaintiffs sued to recover 
possession of them alleging that the mortgage had been redeemed out of 
the usufruct, and that they had acquired D’s rights by auction -purchase 
in the year 1848, and H*s rights by private purchase from his sons, in 
1873. They also sued for mesne profits. The defendants pleaded that 
they held the five bisioas in suit as proprietors, having acquired D*s rights 
by private purchase in 1847, and H*s rights similarly in 1851. They al- 
so pleaded that, inasmuch as the plaintiffs had brought a suit to establish 
the sale alleged to have been made to them by H's sons, and that suit 
was still pending, the claim for possession of H*s share could not be 
maintained, and they lastly pleaded that inasmuch as the plaintiffs ad- 
mitted that the rights of D and H, were acquired by them under separate 
sales, their claims to those rights could not be joined in one suit. The 
plaintiffs replied that, assuming the claim to H*s share could not be main- 
tained on the basis of the alleged sale to them they were nevertheless en- 
titled to possession of H*s share in virtue of their right to D*s share, both 
shares having been jointly mortgaged : — 

Held, that the plaintiffs were entitled to ask in one suit for a deter- 
mination of their claim to the possession of the shares, and to any sur- 
plus mesne profits, which might be found due in respect of them on tak- 
ing account, and that the pendency of the suit to establish their pur- 
chase of H*s share did not deprive them of the right to sue to recover 
possession from the mortgagees, although it might have been necessary 
to. determine incidentally in the suit the question at issue in the suit 
respecting the purchase. 
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Held also, that if the plaintiffs established their rights to the share 
of D but failed to prove their title as purchasers of H*s share, they 
could not -obtain possession of- the $hare on the ground that it was 
mortgaged jointly with the shares they already held, and with the 
share of D, for, according to their own allegation, the mortgage-debt 
had been redeemed, and there was no longer any common liability which 
they were acquired to discharge. 6. N. W. P.246,247. 

646. Where a plaintiff’s bond gives him a separate lien on each and 
all of several mouzahs pledged as security, he is free to elect for 
sale whichever of the mouzahs he thinks most likely to satisfy his 
claim. 

When a portion of property pledged as security in a bond is sold in 
satisfaction, there is nothing to prevent the obligee from purchasing 
such portion. 8 W. R. 379. 

647. In an action on a bond and mortgage, which was not registered, 
and the factum of which was denied, the Principal Sudder Ameen 
decided in favour of the plaintiffs ; but such judgment being reversed 
by the High Court, the Judicial Committee considering that too much 
weight had been given to the fact of non-registration, reversed that 
finding and after a careful analysis of the evidence, found the bond to 
be genuine. 9 B. L. R. P. C. 426. 

MORTGAGE ( Ambiguous description in ). 

648. Au ambiguous description in a mortgage must be taken most 
strongly against the mortgagor, the party who conveys the property. 
18 W. R. 63. 

MORTGAGE ( Application of English Law of— to this Country )• 

649. The principle of the English Law of mortgage which enables 
a mortgagee to take on, to the amount of his mortgage, any further 
liability of the mortgagor to him, has never been reoognized or adopted 
in the decision of the Court of this country. 11 W. R. 310. 

MORTGAGE ( Benami ). 

650. In a auit for possession after foreclosure, defendants urged that 
C, ( and not A and B the plaintiffs ) was the actual mortgagee. This 
was denied by A. and B., who obtained a decree. In a subsequent suit, 
brought by the representatives of A. and B. for mesne profits, they, in 
eonj unction with C., alleged that C. was the real mortgagee, and C was 
made a co-plaintiff, but he did not verify the plaint. A decree was 
given for mesne profits in favour of C the plaintiff. Held, the fact that C 
had not verified the plaint was no sufficient ground for dismissing the 
suit. Deorpe affirmed. 1 B. L. R. A. J. 100. 

MORTGAGE ( By Co*paroener ). 

661. A., one of the share-holders of a talook consisting of several 
monzas mortgaged his share in 6be of the mouzas named Kishoopore 
to B. Upon a partition being made under Regulation XIX of 1814, the 
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KHnhaopoH etfUtted 4o G* and D.,: oo* parceners in the tdlook, 
and other wowfts ‘were allotted to A. 

In a suit by 0 against B for obtaining possession of his share in 
Kishoopore: Held that there was no cause of action. That upon a parti- 
tion of a joint property a co-parcener is bound, by the incumbrances 
created by anbtner coppa#cb«er in respect of a portion of the property, 
if such portion be allotted to him upon a partition between the co- 
parceners. 4 B. L. R. App. 97. 

MORTGAGE ( By Deposit of Title-deeds ). 

■ % \ i < > • < . 

9 

652. A lien created by verbal contract and deposit of title-deeds of 
immoveable property in the. Island of Bombay by a Hindu in favor of a 
Hindu uphela. 

4 

Where such a lien was created before the 1st of January 1865, when 
the first general Registration Act XVI of 1864, came into force, and a 
(hijarati document { unregistered ) was subsequently (on. the 13th of 
June 1865) executed by, the giver of the lien which set out its parti- 
culars, and acknowledged the receipt of the loan on account of which 
the lien was given : it was held that the original oral contract of lien 
being in itself a perfected transaction/ was not merged, in or invalidated 
by the subsequent document, and that, therefore, the fact of the latter 
not being registered did not affect the validity of the prior transaction. 
7 B. H. R. 0. J. 45. 

MORTGAGE ( By Exefcutor ). 

. > 

653. Where, in order to save an estate from sale in execution of a 
decree against the testator, his executor raised a loan from the plaintiff 
giving hkn a mortgage of the testator's property Held that, even if 
the executor had funds to p$y plaintiff of the debt without raising a loan, 
that fact would not invalidate the plaintiff’s claim against the estate, 
unless tjiere was good reason to infer that he knew of those funds, or 
might have &nown pf f»hein if he had exercised ordinary diligence in 
making enquiries on tne point. 1/V. R. S. N. 99. 

Where a plaintiff fails to show that a mortgagee, created 
by certain persons as executrix and executors of a Hindu will, 
has been validly cheated by them in that capacity,, the Court will 
unless it is manifestly inequitable, to do so, allow him to raise an 
issue that the mortgage was validly created by the parties in another 
character. I$el3/ per Maricby, J., that the executory of the will of a 
Hindu cannot, by virtue only of, their character of executors, mortgage 
the estate of the. testator, in the absence of any power, express or implied, 
contained in thovmlv Held, .ou appeal, a creditor, who purchases under 
an execution against the general assets of a testator's estate, takes sub- 
ject to a mortgage created in pursuance of a, power contained in the will: 
and in a suit to foreclose t^e purchaser 4s rightly, made a party. Though 

the payment of debt, is * ohafge, oi* the property of a testator, it is not a 
charge on any specific portipp pfthat property* 3 B. L. R. Q. J. 7. 
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XOBTOAOB < By Ouardton > 

655. Wher£ a party iftfcr attaining fall age allowed his mother to 
give him out to the world as a minor, and as his guardian to mortgage 
his anqestral property, and permitted the mortgagee to retain possession 
for five years : Hold, that he could not afterwards turn round and repudiate 
arrangements which were made for his benefit and for which an innocent 
party had given valuable consideration. 1 1 W. R. 446. 


MORTGAGE (By Minor). 


656. Where, in a suit to make absolute a conditional sale, and to obtain 
a share in a certain village mortgaged to plaintiffs (the usual year of grace 
having been given, and money been paid into Court in satisfaction con- 
siderably after the term allowed by law ) there is no issue respecting the 
minority of some of the mortgagors, the case will not be sent back to the 
Appellate Court for enquiry whether certain of the mortgagors were 
minors, or whether the others mortgaged for such purposes as would 
bind the minors, notwithstanding one of the Lower Courts has found 

the fact of the minority of one of the mortgagors. 2 N. W. P. 23. 

1 » 


MORTGAGE [ By Sebait ]. 

657. A mortgage of dewatter property by a sebait is ultra vires . 14 

W. R. 101. 


MORTGAGE ( By Tenant ). 

658. Where tenants after mortgaging their land agree to pay an 
increased rent to their landlord who is ignorant of the mortgage, and the 
proporfcy is afterwards sold in satisfaction of the mortgage-debt, the 
Zemindar is entitled to recover the increased rent from the tenants or 
from the party who has succeeded to their rights and interests. 1 5 
W. R. 449. 

MORTGAGE [ By Wife ]. 

659. R. and G. allowed their wives to appear as owners of a certain 

property; and the wives having mortgaged it to the plaintiff, the hus- 
bands subsequently ratified what they had done and undertook the 
responsibility as securities for the mortgage-debt* Held that, a9 R. 
ana G. could not succeed if they brought a suit to recover the property 
on the ground that the wives had no authority to pledge it, so neither 
could the defendant, who claimed under an attachment against them, 
attach the property, nor had the auction-purchaser any title as against 
the plaintiff. 8 W. R. 67,08. ’ 

660. Certain property standing in the name of a wife was mortgaged 
by her to one B. The mortgage-debt was pud off 1 . The mortgagee 
having a decree against the husbaud, attached and sold the property. 
Held that, though payment of the mortgage-debt by the wife might have 
given her alien on the property to the extent of any money paid by her 
outof her otfto fund, the mortgagee's actinjg on the wife's assertions' 
title did not prevent him, when he subsequently discovered that the 
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property was really the deceased husband's* rfiom making it available 
for the satisfaction of his decree against the husband. 2 W. R. 29. 

MORTGAGE { Oolluaive ). 

661 . Sait by a purchaser from a mortgagee against a Durmokurureedar 
for the cancellation of his mokururee lease granted without authority by 
the mortgagor. In a former suit brought by the mortgagee for posses- 
sion, the mortgagor admitted the mortgage. Held that, although that 
admission was conclusive as between the mortgagor and the mortgagee 
the colluding parties, yet that, in the present case brought to avoid the 
defendant's title on the strength of an alleged collusive mortgage, it 
was quite competent to him to contest its bona fide nature. 5 W. 
R. 280. 

662. Suit by mortgagee ( respondent ) after forclosure of mortgage 
against mortgagors' incumbrancers, and present appellant who was in 
possession of part of the mortgaged property as purchaser at an execu- 
tion sale. Mortgagors admitted plaintiff's title. Appellant pleaded that 
the mortgage was a collusive transaction between mortgagors and mort- 
gagee in fraud of creditors. The principal Snddar Ameen found that 
the mortgage was not a bona fide transaction, but the High Court revers- 
ed his decision ; and the Privy Council, upon a consideration of the 
evidence, came to the conclusion that the Principal Snddar Ameen was 
right, because it was not only necessary for, but also in the power of, 
the respondent to adduce better evidence than he had given in this case 
in order to make out the reality and bona fides of the transaction on 
which he relied. 17 W. R. P. C. 9. 

MORTGAGE ( Double). 

6C3. The Court cannot accede to the prayer of an appellant interest- 
ed in one of three properties against which a claim is sought to be es- 
tablished, who asks that plaintiff may be compelled to resort first to 
the two other properties for the satisfaction of his demand, but does not 
show that he is a bona fide subsequent mortgagee. 12 W. R. 114. 

MORTGAGE ( Equitable ). 

664. When mortgaged property is sold at auction subject to mort- 
gagor's right to redeem, the mortgagor's equities follow the property 
even when it turns out that the purchaser bought as agent, and not as 
principal, 8 W. R. 399. 

665. If a person mortgages property, of which he has no present 
ownership, and subsequently becomes the owner of the mortgaged pro- 
perty, the lien created by the mortgage attaches to such ownership and 
subsequent purchasers from the mortgagor take subject to the equities 
which affected the property in the hands of the mortgagor, 4 N. 

. 1^ .11. 

606. Madras Regulation II. of 1802 section 17 enacts, that in the 
absence of any positive law to the contrary, in foroe in the Presidency 
of Madras, that the decision of the Court is to be according to justice, 
equity and good faith. 
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The plaintiff wns an Armenian and the defendants, Hindus, Mnliome- 
dans, and Christians. The plaintiff sought by the plaint to establish a 
lien on land, created by an equitable mortgage by deposit of title-deeds. 
Held (in the absence of any agreement that the transaction was to bo 
governed by any particular local law ), that under Madras Regulation II 
of 1802 section 17, the principles of English law respecting equitable 
mortgages applied. 9 M. T. A. 303. 

66*7. A petition having been presented to prevent the snlo of a house 
and premises under attachment in satisfaction of a decree, on the ground 
that the owner was an infant, and unrepresented in Court; and nn or- 
der made thereon for the production of the evidence in support of those 
facts : the petitioner, not having produced such evidence, and the sale 
being about to take place, filed a plaint, claiming the premises in ques- 
tion on his own account, as equitable mortgagee ; but having failed in 
proving either the transfer or payment of the alleged mortgage, the 
Sadder Court dismissed his suit, and their decree was affirmed, but 
without costs, upon appeal to his Majesty in Council. 2 M. I. A. GO ; 
5 W. R. P. C. 124. 

6G8. S purchased the muttah of E, and paid part of the considcrn- 
tion-monoy. When the parties came to complete, tlio vendors had not 
the title-deeds, but they promised to deliver them in a few days, and ar- 
ranged that the remaining part of the purchase-money should be retain- 
ed by the purchaser, and they handed over to him the title-deeds of 
another muttah called T to be held as security for their delivering to the 
purchaser the title-deeds of muttah E in order to perfect his title. The 
purchaser on the faith of this advanced large suior, and paid off a mort- 
gage on muttah T this latter muttah having been sold, S brought a suit 
to recover the amount advanced by him on account of that muttah 
ing to be equitable mortgagee, and to have a charge on that estate for 
the advances made by him in respect thereof. Held, that the transaction 
created a lien, and bound the - muttah T for the advances made by S. 9 
M. I. A. 303, 304. 

669. The prohibition contained in section 30 of Act IV of 1862, which 
regulates the Bank of Bengal, against making loans and advances on the 
security of land, is no prohibition against the Bank taking land as secu- 
rity for a past loan and an existing debt. 

Where title-deeds of land had been deposited by a debtor with the . 
Bank of Bengal, and a letter was given authorizing the Bank to sell the 
land and apply the proceeds in liquidation of a debt then existing and 
due to the Bank, it was held that a valid equitable mortgage was there- 
by created in favour of the Bank as a security for the money due. 

The Court declined to entertain the question whether the document re- 
lied on was one requiring a stamp, as being a matter not affecting the 
merits of the case or the jurisdiction of the Court. 7 B. L. 
R. 653. 

670, The defendant deposited certain title-deeds with the plaintiff ns 
security for the repayment of Hs. 1,200 lent him by the plaintiff 
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at tlie time when the deposit was made. On the evening of the 
same duy, the defendant by way of further security, gave to the plaintiff 
a promissory note for the amount of the loan, and endorsed thereon the 
following memorandum “ For the repayment of the loan of Rs. 1,200 
and the interest due thereon of the written note of hand, I hereby 
deposit with gt the plaintiff” as a collateral security by way of equitable 
mortgage, title-deeds of my property &c.” Held that the memorandum 
did not require registration. 

Tlie equitable mortgage was complete without the memorandum; the 
memorandum was not a writing which the parties had made as the evi- 
decce of their contract, but only a writing which was evidence of the 
fact from which the contract was to be inferred. 11 B. L. R. 405, 
400 ; 20 W. R. 150. 

071. Per Seton Karr J. — Case remanded to the Lower Court to find 
whether, when property hypothecated for a bond lias passed to a bona 
fido purchaser, the same can be declared liable to satisfy such part of a 
money-decree on the bond as cannot be satisfied from any other source. 

Per Norman J. — If A has a mortgage on two different estates for the 
same debt, aud B has a mortgage on one only of the estates for ano- 
ther debt due from the same party, B has a right in equity to throw A 
in the first instance for satisfaction upon the security which he, B cannot 
touch, where it will not prejudice A’s ri 
remidies. 

A purchaser of one of the estates has the same equity as a mortgagee. 

7 W. li. 4S3. 

G72. Two properties were mortgaged by G to R. subsequently, a 
judgment-creditor, in executing liis decree against G attached the pro- 
perties and sold them separately ; plaintiff becoming the purchaser of 
one, and defendant of the other. After the purchasers had got into 
possession, R sued them and the mortgagor G for the purpose of en- 
forcing his lien on the properties. His suit was decreed in appeal. 
Defendant then on getting a discharge from R surrendered a portion of 
the property he had purchased. Plaintiff objected, representing that 
the defendant and himself were not liable in equal shares, and he paid 
into Court what lie represented to be the amount of his liability. Not- 
withstanding this the Bale was ordered to take place, and plaintiff paid 
a further sum to get his property released. He then sued to recover 
that sum from the defendant on the ground that both were liable in 
proportion to the value of their respective properties. Held that the 
effect if joining these properties together in one mortgage-bond was to 
make every portion of them equally liable for the debt, as if they had 
been one single property, and the case was analogous to that of a suit 
for contribution between the several holders of a single lot, one of whom 
lias paid the whole revenue. Plaintiff, having been compelled to pay 
a sum of money iu discharge of a burden which defendant was legally 
compellable to discharge, was entitled to recover it from defendant. 

Held, that in detei’mining their liabilities no other proportion would 
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so equitable in this case as that of the respective values of the pro- 
perties at the date ol the auction-sale. 12 W. R. 291. 

. 673. A purchased certain villages in the name of his son, B. A. 
being indebted to C executed a mortgage* bond, and deposited the title 
deeds of these villages with 0 as security for the debt. C afterwards 
sued A for recovery of the mortgage-debt, and ultimately obtained a 
decree in his favour, pending this suit A died, and was succeeded by 
B his heir, against whom the suit was revived. B became a defaulter 
to Government, when the Government authorities seized the villages, 
and took steps for bringing them to sale to satisfy the Government 
demands. C informed the Government officer of his claim, and: petition- 
ed to have the sale stayed, but the Collector sold the villages as the 
property of B, suppressing the* notice of the equitable eharge of 0 
upon the villages. C then sued B, the Collector, anil the auction-pur- 
chasers, claiming to be entitled to the sale-proceeds of the villages in 
the hands of the Government, in satisfaction? of his mortgage-debt. The 
aS udder Dewanny Court dismisssd the claim of the pin inti IT on the ground, 
that the decree made in the suit against A was against the efFects of A, 
and only applied to such property as B was in possession of at that 
time ; that as it lmd been sold to realize the demands of Government, 
the decree did not apply to the villages, 

s 

Such judgment on appeal reversed, the Judicial Committee holdh 
ing : — Ffrst. That the suit was properly instituted for recovery of the* 
sale- proceeds in possession of Government, as the decree obtained by G 
against B operated as a conversion of the estate of A., making it assets 
in B’s hands, which C had a right to follow. Secondly. That, a9 
the Government had) notice of C's equitable charge upon the villages, 
and suppressed that fact at the auction-sale to the purchasers, there 
was a clear equity in C to call upon the Government for payment out of 
the auction-proceeds received by them, and an account directed of the 
amount received by the Collector from the sale of the villages with in- 
terest, so far as the amount received would extend to* the payment of 
his mortgage- debt. 5 M. I. A. 271. 

O O 

MORTGAGE ( Foreclosure of ). 

G74. A mortgagee has the right of foreclosure* 2 M. H. R. 2ff9. 

675. The powe~ of foreclosure is incidental to* a mortgage in the form 
of a conditional sale, and the mortgagees by availing themselves oi that 
power do not forfeit the priority they possess. 2 N. ,W. P. 31 1. 

676. No suit Ties for tho recovery of possession of lands which have 
passed in execution of a decree for possession after foreclosure of mort- 
gage. 2W.lt. 390. 

677. The effect of a stipulation as to repayment at a specified time ia 
to entitle the mortgagee, if so minded, to foreclose at that time in the 
event of repayment not being then made. 16 W. It. 251. 

A foreclosure decree ouly* affects the interests of the parties 
to the suit. 14 M. I, A. 101. 
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C70. The effect of a foreclosure decree in the Supreme Court in a 
mortgage suit between Hindus, is equivalent to a decree establishing 
proprietary right in the Mofussil Courts, on similar suits on the like 
instruments. 5 W. H. P. C. 83 ; 10 M. I. A. 

081. In order to obtain a decree for foreclosure against a mortgagor, the 
perwannh to be issued by the Judge under section 8 of Regulation XVI 
of 1800 must distinctly notify to the mortgagor, that if he shall not 
redeem the property mortgaged in the manner provided for by the 
preceding section within one year from the date of the notification, the 
mortgage will be finally foreclosed and the conditional sale will become' 
conclusive. 3 N. W. P. 35. 

081. A mortgagee by conditional sale has a right of entry immediately 
after default, and the Regulations do not debar him from the stipulated 
possession. Limitation runs from the date of such default; no new 
causo of action arising upon foreclosure. 22 W. R. 00. 

082. Where a mortgagee, after obtaining a decree for foreclosure, sued 
for possession and mesne profits, and the mortgagor did not prove that 
ho had given plaintiff possession or directed his lessee to pay rent to 
the plaintiff : Held, that the mortgagor (defendant) was liable for 
wasilat fro m the date of foreclosure, so far as it was not burred by limi- 
tation. 22 W. It. I ~ 

683. In the case of a mortgaged Zomindarij, partly situated in two 
separate districts. Held that an order, made by the Judge of the Civil 
Court of one district, for foreclosure of the whole of the mortgaged pro- 
perty, was a sufficient compliance with the provisions of Bengal Regu- 
lation XVII of 1800* section 8, as to give the Civil Court of that district 
jurisdiction to entertain a suit relating to the whole property comprised 
in the mortgage, and to decree a foreclosure. 4 M. I. A. 392 ; 7 W. R. 
P. C. 66. 

684. A mortgagee failing to fulfil one of the two conditions pres- 
cribed by Regulation XVII of 1806 section 8, t. c. furnishing the 
mortgagor or his legal representative with a copy of his application to 
foreclosure, canuofc be said to be in a position to foreclose. 20 W. 
H. 363. 

The “ stipulated period” referred to in section 2 Regulation I 
of 1828 and section 12 Regulation XXXTV of 1803, is the whole period 
prescribed by the mortgage contract for the performance of the condi- 
tions upon the fulfilment of which the mortgagor is entitled to a re- 
conveyance : and whether the mortgagor performs all those conditions 
or not, the application for foreclosure cannot be made before the expira- 
tion of such period. 13 W. R. 365. 

686. Where a mortgagee extended the timo for payment to fcho 
25th November, and the mortgagor was prevented by the closing of the 
Court from depositing the mortgage-money in the Judge's Court on that 
day. Held that the mortgagor saved his estate from foreclosure by de- 
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positing the money in Court on the first day after the 2$th November 
on which the Court was open. 8 W. R. 223. 

G87. The decree of the first Court having been wrong in not defin- 
ing with sufficient certainty what was the property or the share of the 
property in respect of which the mortgagee was entitled to foreclose. Held 
that the Lower Appellate Court, instead of dismissing the suit by reason 
of this defect, should have remedied the defect itself, or (if it had not the 
means to do so) remanded the case to the first Court for that purpose. 

W. R. S. N. 215. 

688. The mortgagors of certain landed property not having paid the 
money due on the mortgage within the stipulated period, the mortga- 
gees considering it unnecessary to proceed under section 8 Regulation 
XVII of 1806 i. e. without waiting to foreclose the mortgage, brought a 
suit, obtained a decree, and took possession. Held, that as the mortga- 
gees took possession before final foreclosure, the mortgagors were in a 
position to redeem, and might do so by payment of the advance made on 
tho mortgage, whether such payment was made in cash or realized by 
the mortgagees from the usufruct of the estate. 13 W. tC. 44. 

G89. Held by Marhby J., that where a plaintiff, a mortgagee seeking 
to foreclose, sets up in his-plaint and written statement that his mortga- 
gors created the mortgage in their character as executors under a will, 
lie could, in the absence of mala jides and concealment, show during 
the trial of the cause that the mortgagors created the mortgage in some 
other character. 

Held by the Appellate Court, that where three persons, who were exe- 
cutors under a will, executed a mortgage, and two of them were de- 
visees under the same will, the mortgage, was a valid one and could not 
be resisted by a purchaser under a Sheriff's sale of the property mortgag- 
ed, who had only the right to redeem. 11 W. R. 0. J. 21. 

090. A suit for possession after notice of foreclosure having been 
decreed in favour of tho parties who appeared as mortgagees in the 
mortgage deed, though it was contested that the ostensible plaintiffs 
were not really interested, an action was brought to recover the mesne 
profits of the land decreed in the above suit. While the case was under- 
trial, L, whose guardian had brought tho action, filed a petition, stating 
that he had nothing to do with the property, and that the real owner 
was C, who was in possession. A petitiou to the same purport was filed 
by C, and the Court directed that his name should be entered as a joint 
plaintiff to tho suit. Held, that as the defendants were in no wise pre- 
judiced by the disclosure made by L and C, and had not been ignorant 
of the real party with whom they had been dealing ; and as the money 
claimed, was justly due by them to the party who had foreclosed t-lio 
mortgage and taken possession, and it was not denied that that person 
was 0, the parties in whose name the suit was brought might be consi- 
dered in the light of trustees for the person beneficially interested. 

Held too, that tho suit could not be dismissed and justice denied, on 
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the technical ground that 0 had failed to verify his plaint as required by 
law. 10 W. It. 

G91. After appellant (mortgagee) had upon foreclosure of mortgage 
become absolute owner of certain talooks and obtained a decree for 
possession and been put into symbolical possession by the Zillah Court, 
the Zemindar brought a summary suit for rent in the Collector's Court 
against the heirs of the mortgagor, who allowed judgment to go by 
default, and an ex-parte decree was made against them. In execution of that 
decree, the talooks were sold to the Zemhidar ’s mookfmr at a grossly in- 
adequate price. Both the Zemindar and his moolctear had the fullest 
notice of the appellant's title and claim to possession before tho 
decree for sale. Held by the Privy Council that, under the Regula- 
tions iu force at the time, and under the circumstances of this case 
such a sale against the real owner was clearly invalid, and that no au- 
thority had been shown to satisfy their Lordships that, by any known 
law or usage, Zemindars had the power to sell tenures of this kind for 
arrears of rent as a right inherent in or incideut to the tenure, or that 
any such power rightfully exists, unless by special stipulation, indepen- 
dently of the Regulations. 17 W. R. P. C. 197. 

G92. The plaintiff sues for possession of property mortgaged to him 
after foreclosure. He in good faith advanced the consideration-money 
to discharge a debt contracted by the original owner, and his security 
was either wholly or in part, a substitution for the original valid mort- 
gage by the said owner. The mortgagor was not a stranger, but a ne- 
phew of the original owner, and one who produced an apparently valid 
will, who had obtained a certificate of Court authorising him to collect 
the dubts of the deceased, who was actually in possession of the proper- 
ty, and to whom the mortgaged property belonged, if not as devisee, at 
least as one of the heirs. 

Held, under these circumstances, that the plaintiff had a valid title 
as mortgagee, and having foreclosed his mortgage, was now entitled to 
sue for possession. 

Held also, that the principal defendant nowin possession having pur- 
chased, at a sale in execution subsequent to the foreclosure proceedings 
(i. e. after the year of grace) the rights and interests of the original own- 
er and of the mortgagor as his representative, and having by such pur- 
chase acquired only such rights and interests as then remained in the 
judgment-debtor (i. e. nil ) is not entitled to withhold the estate from the 
plaintiff. 1 W. R. 92. 

693, The interests of a Hindu widow ( R. D.) in certain estates 
having been mortgaged, the mortgagees in due course foreclosed the 
mortgage and obtained a decree for possession. Intermediately R ]> 
committed default in the payment of the Government revenue, and her 
share was paid in by her co-sharers who brought a suit against R t) to 
recover the amount and obtained a decree. This decree proving in- 
frnctnous, they brought the present suit against the mortgagees : Held 
that plaiutiffs were entitled to recover against the defendants who had 
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completed their legal title to R D’s share, and were entitled, had they 
chosen, to make the payment which she omitted to make* 21 W. 
R, 235. 

694. A suit by a mortgagee for foreclosure mast be brougut in the 
district where the land is. 

In like manner a suit by a mortgagee who is entitled, not to a fore- 
closure, but to a decree to establish his charge, and for the sale of 
the specific property charged must be brought in the Court within the 
legal limits of whose jurisdiction the property is. 

The remedy against the borrower personally under a mortgage-deed 
must be pursued in the district in which the cause of action arose. 

But when the object of the lender is to proceed to enforce his charge 
against the property (such property being immoveable), his suit must be 
brought in the district where the property . is situated. 2 N. W. 
P. 19. 


<395. Where several parties have an interest in a mortgage, it is not 
competent for one of them to foreclose in respect of his fractional share* 
10 W. R. 476. 

G96. K and R. sued 'the Court of Wards as guardian of one P, an 
idiot, to foreclose a mortgage and obtain possession, that claim, being 
based upon a deed of byebil-wufa executed by L, the idiot's mother and 
guardian to provide means to meet an ancestral debt. The Sub Judge 
gave plaintiff a decree, holding that the lunatic as such had no locus 
standi ; that his mother was Bole heir ; and that though she executed 
the deed as if on behalf of her son, yet it was not vitiated on that ac- 
count, because it was executed in her proprietary and not her 
fiduciary character : Held that if the lunatic was not the owner, the 
suit was worthless for the purposo of foreclosing the equity of redemp- 
tion of tho real owner, who was no party to the suit. 19 W. 
11. 164. 


697. A cortain property was mortgaged to S who disposed of a por- 
tion to R. Both parties sued to recover possession after foreclosure. 
The Lower Appellate Court dismissed the claim as regards It's portion 
because R had not been a party to the foreclosure proceeding. 


Held, that as the foreclosure was duly carried out by “ the receiver” 
of the deed of mortgage (section 8 Regulation XVII of 1806), that is, 
the original mortgagee it was good as regards the whole property. 12 
W. R. 353. 


m 

698. Where, in proceeedings held before the issue of Circular Order 
of 22nd July 1813, a mortgagor had the opportunity, in a Court com- 
petent to decide the matter, to contest as against the mortgagees, all 
questions of fact necessary to give a good and absolute- title to the 
mortgagees, and though called upon did not show that the mortgage 
was a bad one, but admitted that the mortgagees were not paid off and 
that an extention of the year of grace had elapsed without his per- 
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forming any of fclie conditions which would have saved the property from 
being foreclosed, it was held, that even if the proceedings did not 
possess the character of a regular suit, they were sufficient in them- 
selves to effect a foreclosure, if such was their purpose. 10 W. 
R. 478. 

699. Where a plaint prayed * for foreclosure of mortgage, in the 
English form, of certain land, situated partly in Calcutta, and partly in 
the mofussil and for an acconnt, held that leave to sue having been ob- 
tained under cl. 12 of the Letters Patent, the Court had power to make 
a decree with respect to the whole of the property. 

The Court in such a case has no power to follow the procedure pres- 
cribed by Regulation XVII of 1806, which relates to the foreclosure 
of property in the mofussil, but it is bound to see that the defendant 
is not, by reason of the suit being brought in the High Court, deprived 
of any substantial advantage which he would have had if the suit had 
been instituted in the mofussil Court. 11 B. L. R. 301. 

700. A, by a Bengali deed of conditional sale dated the 10th August 
1853, mortgaged two estates, the deed providing that the mortgage-debt 
should be repaid on the 9th July 1855, and that, on default of payment 
the deed of conditional sale should become one of absolute sale, and that 
the mortgagee should thereupon acquire the absolute proprietary right, 
and might enter upon and retain possession of the mortgaged property. 
A failed to pay at the time stipulated, and on the 18th of December 1856 
her right, title, and interest in the estates were sold in execution, and 
purchased by the defendants without notice of the mortgage. On the 
3rd of April 1 806, the plaintiff bought the mortgagee's interest, and in 
August 1 8G7 he instituted foreclosure proceedings under Regulation 
XVII of 1806 against the defendants, the auction-purchasers. In a suit 
instituted by the plaintiff on the 22nd January 1 874, against the auc- 
tion-purchaser to recover possession of the mortgaged property : Held, 
that the cause of action arose on the 9th July 1865, when default was 
made in payment of the mortgage-debt, and the snit not having been 
instituted within twelve years from that date, was barred by section 1 
cl. 12 Act XIV of 1859. No new cause of action arose by reason of 
foreclosure proceedings on the expiry of the year of grace in August 
1868. 14 B. L. R. 87. 

701. Where a party bona fide purchased from another, as his own 
property, land in fact mortgaged, and obtained possession and mutation 
of names, his title was held to be adverse to that of the mortgagee. 

Foreclosure proceedings in the Supreme Court as to mofussil proper- 
ty, to which a purchaser from the mortgagor is not made a party, can- 
not effect that purchaser. * 

After a bona fide purchaser had been in open possession more than 
twelve years, and after the lapse of more than twelve years from the ac- 
crual to the mortgagee of the right of entry under the mortgage-deed 
(which was in the English form), the mortgagor sued the purchaser to 
obtain possession of the property, held, the suit was barred. 
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Quaere.— Whether in oases in the mofussil whore the mortgagor con- 
tinues in possession paying rent to the mortgagee, the law of Limitation 
begins to run from the date of tbe right of ontry. 8 B. L. R. P, C. 
104, 105. 

MORTGAGE (Kanam J. 

702. A Kbnam mortgagee does not forfeit his right to hold for 
twelve years, from the date of the Kanam by allowing the porapad to 
fall into arrear, 1 M. H. It. 1 12. 

708. Where a first Kanam-holder in his answer to a redemption-suit 
by a second Kanam-holder > for the first time denied his own Kanam and 
allegeu an independent jan mam right ; held that he had not thereby 
forfeited his right to rely upon the option to make a further advance, 
to which as Kanam-holder he was entitled ; though the denial and al- 
legation were false, and though his documents in support of such alle- 
gation were forged. 1 M. H.R. 13. ( Followed 1 3f. JET. ii . 445.) 

704. A Kanam-holder who denies his janmi’e title forfeits his right 

to hold for twelve years. 1 M. H. R. 445. (1 M. H. R. 13 ) followed. 

705. A Kanamdar's right to hold for twelve years depends on his ac- 
ting conformably to usage and the janmVs interest, and is lost if he re- 
pudiates the janrnVs title. It makes no difference when this is first 
done in his answer. 2 M. H. R. 109. 

706. When the demisor of land under a Kanam agreement is unable 
to give possession, the demisee may repudiate the contract and recover 
the amount advanced. 2 M. H. £. 315. 

707. A Melkanamdar cannot eject a Kanamdar or his assignee be- 
fore the expiration of twelve years from the date of the Kanam . 1 M. 

H. R. 296. 

MORTGAGE (Notice of Foreclosure of). 

708. A notice of foreclosure, bearing the seal of the Court issuing 
it but signed ouly by a Moonserim, is uot a sufficient compliance with 
the law, which requires that the notice be given under the seal and offi- 
cial signature of the Judge. 3 N. W. P. 176. 

709. A mortgagee, under a conditional sale, caused notice of foreclo- 
sure to be issued, and subsequently by an agreement securing certain 
advantages to him, he extended the term of grace. The terms of that 
agreement not having been complied with, the mortgagee was, held to 
be entitled to revert to the foreclosure proceedings before instituted. 
1 N. W. P. 22. 

710. Per Phear. J.,— The passage and cases cited iu pages 212 and 
213 of Mr. Macpherson’s work (3rd edition) on mortgages, seems to leave 
the matter one of some doubt and conflict. But, on the whole I think, 
that the greater preponderance of authority is to be given to the view 
that, unless the mortgagor gave notice of a private sale of equity of 
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redemption, op Unless otherwise cognizance on the part of the mortga- 
gee of tlie transfer by such sale is fully shewn, the mortgagee is not 
bound to giro notice to private purchasers of a mortgagor’s equity of re- 
demption. This view is to some extent supported by the decision of 
Justices Kemp and Shumbhoonath Pundit in this case (1 Marshall’s Re* 
ports 292). 

But at the same time I conceive that, if the notice shall have been 
served on the mortgagor before his assignment, the notice has been suf- 
ficiently served and no further notice to the assignee is necessary. 3 
W, R. 231, 232. , 

717. The notice of foreclosure under section 8 Regulation XVII of 
] 806 is not merely a preliminary proceeding leading up to a judgment 
of foreclosure to be subsequently pronounced in Court. It not only 
fixes the date from which the period, during which the mortgagor is to 
retain the . right to redeem, is to be computed, but it is of itself the 
operative act in the foreclosure proceeding. The service of the notice, 
therefore, should be evidenced by the clearest proof, and be in all cases, 
if not personal at least such as to leave no doubt in the mind of the 
Court that the notice itself must have reached the hands or come to the 
knowledge of the mortgagors. W. R. S. N. 49. 

712. Regulation XVII of 7806, giving no special direction aB to the 
person on whom notice of foreclosure is to be served, when the person 
for the time being entitled to the equity of redemption is a minor, and 
no guardian of such minor has been appointed under Act XL of 1858, 
service of such notice of foreclosure upon the minor and on his mother 
will be deemed sufficient service. 2 N. W. P. 444. 

713. The notice which the law requires to be served previous to 
foreclosure is to be served on the mortgagor or his legal representative. 

Where a portion of the mortgaged property is sold in execution of 
a decree, if the decree-holder has a priority of right over the mortgagee, 
the balance, if any, of the sale-proceeds will go in diminujthjp of the 
mortgagee’s claim. W, R*$. N. 298* 

714. The legal representative of a mortgagor is entitled to^recTeem 

the mortgaged property, and, as such, is entitled to notice of foreclosure. 
23 W..R* 25* / 

t 

t i 

715. The words “ legal representative ” in Regulation XVII^of 1806 
are not used in the sense of a umveral legal representative, /uoh as an 
heir. A purchaser of mortgaged property is included withipf the mean- 
ing of the term, and, as such, is entitled to notice of foreclosure whether 
he be a purchaser of the whole property or of a distinct ana definite por- 
tion only, and whether the mortgagee has or has not Consented to the 
assignment. 11 W. R.548 j SB. L. R. A. J. 172. I 

716. The purchaser from a mortgagor comes within the category of 

legal repres, entires under Regulation XVII of 1806. 10\W. R. 86. 
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717. The purchaser from u mortgagor >a his legal representative and 
when the mortgagee takes out foreclosure proceedings, the notice en- 
joined by section 8 Regulation XVII of 1806 must be served on such 
purchaser if it issued after the sale ; fresh notice to the purchaser 
would not be uecessary if the sale took place after notice to the 
mortgagor. 

Certain words in a mortgage deed stipulating that in tlie event of the 
property mortgaged being sold in execution of a decree or otherwise 
alienated, the mortgagee should recover from any other property in the 
possession of the mortgagor whose person should also be liable for debt, 
were construed as merely intended to give some supposed further 
security to the mortgagee, but not to take away his right to issue notice 
of foreclosure and obtain possession by suit, even though the mortgaged 
property were sold away. 1 1 VV, It. ” 

718. Proceedings in foreclosure are irregular and invalid unless a 
copy of the application accompanies the notice, as required by Regula- 
tion XVII of 1800. 22 W. R. 90. 

719. The regulation as to service of a notice of foreclosure does not 
provide for any mode of service in substitution for personal service, 
though in some cases it has been held that personal service is not abso- 
lutely necessary ; but to justify resort to any other mode of service it must 
be shown that in spite of efforts made for that purpose, the notice can- 
not for some reason be personally served. 

A copy of the report of the Nazir of the Civil Court, copies of the 
depositions of witnesses not taken in the presence of the parties to the 
suit, and a copy of the final foreclosure proceeding, are not legal 
evidence to prove the service of a notice of foreclosure. 3 N. W. 
P. 325. 

720. If the interest of- the mortgagor in the mortgage estate has 
been sold under a decree, and the sale takes place before the notice to 
foreclose was filed, such notice, to be effectual, must be served on the 
purchaser, or decree-holder. 10 M. I. A. 2. 

721. It cannot be said that, if a notice of foreclosure addressed to a 
deceased mortgagor has reached the hands of his representatives, they 
have not had notice, nor that they were* debarred from paying or were 
not required to pay the amouut of the mortgage upon receiving that 
notice. 17 W. £*30, 

722. A second mortgagee under a mortgage-bond is entitled to 

notice of foreclosure under Regulation XVII of 1806. 22 W. R. 475. 

723. Where notice of foreclosure was shown to have been served 
according to the usual course of business in the Sheriff's office, the 
Court presumed that a copy of the application had been duly served 
therewith ; but where it appeared that, according to the practice of the 
High Court, mention of the application would have been made in tho 
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order if it bad accompanied the notice, and no such mention was made, 
the Court ref need to make such presumption. 14 B. L. R. 87. 

V* 

724. After notice of foreclosure, and shortly before the expiry of the 
year of grace, a mortgagee allowed the mortgagor 6 months to redeem 
the mortgage. The mortgagor subsequently died, and the mortgagee 
sued his legal representative to recover the property. Held that 
it was not necessary that fresh notice of foreclosure should be 
issued. 10W. R. 300. 

725. A mortgage-debt not having been paid off on the date on 
which it was payable, notice of foreclosure was issued and served. 
During the currency of the year of grace, the mortgagor and mortgagee 
having come to an arrangement, filed petitions in .Court in the forelosure 
proceedings, setting forth that part-payment had been accepted, and 
that the rest of the debt would be paid with interest on the date of 
the expiry of the year of grace, failing which the sale should become 
absolute. Held that it was not the intention of , the parties to substitute a 
new contract for the one under which the notice of foreclosure issued,, 
or thufc the proceedings should be allowed to drop. 10 W. 
R. 326. 


726. The period of one year allowed by section 8 Regulation XVII 
of 1806 to a mortgagor to deposit the amount of the mortgage-debt 
before the mortgage can be finally foreclosed, is to be reckoned from 
the date of the service upon him of the notice to redeem, and not from 
the date of the issue of such notice. 10 W. R. F. B. 27. ; 1 6. L, R. 
F. B. 14. 

727. The service of notice of foreclosure on the occnpant of the 
mortgaged property ( a party who claimed as purchaser from the mort- 
gagor, but who had not established his title ), does not estop the mort- 
gagee from disputing the occupant's title to redeem the mortgaged 
premises. 7 M. I. A. 323. 

* 

728. An extension of the time for payment, allowed by the mort- 
gage through the Court, does not necessitate proceedings being taken 

novo , or afresh notice of foreclosure being served. 1 W, R. 44. 

729. Where a mortgage becomes foreclosed, and the mortgagee 
abstains from enforcing his right and allows the mortgagor an extension 
of time, it is not necessary that a fresh notice should be served. 20 
W. R. 176. 

730. The omission of the Court to send with a notice of foreclosure 
a copy of the mortgagee's petition, as required by section 8 Regulation 
XVII of 1806, wa9 held to be not such an irregularity as made void the 
foreclosure, in a case where, subsequent to the issue of the notice, the 
mortgagor continued to live in the neighbourhood of the property, and 
the mortgagee erected buildings on it and used it as his own without 
objection or claim on the part of the mortgagor. W. R. S. N. 36. 
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731, Two persons jointly held a mortgage, each having nn equal 
share in it. The equity of redemption having subsequently become 
vested solely in one of these persons ; — Held that, under the circum- 
stances, a notice of foreclosure confined to a one-half share only of the 
mortgage (issued by the mortgagee who had no interest in the equity 
of redemption ) was sufficient, and then the foreclousre proceedings 
were not bad, although they related only to a part and not to the whole 
of the mortgaged property. W. It. S. N. 285. * 

732. U obtained from G a mortgage on a putnee tafoolc, previously 
pledged to P by G’s father C as security for the rents of another pro- 
perty leased to A. IPs mortgnge-debt not having been paid, notice of 
foreclosure was issued, and U was about to take possession, when the 
property was sold in execution by P with notice of U*s mortgage, and 
purchased by B. U now sues to set aside the sale. Held that the UcVu 
on the property obtained by P and, though his sale in execution, by B 
had a legal priority over IPs mortgage, and that the sale Was not iu 
execution of a mere money-decree. 3 W. It. 110, ~ 

733. In a suit by a mortgagee for possession after foreclosure pro- 

ceedings under Regulation XVII of 1806, on the ground that the mort- 
gagor had failed to pay the money within one year from the notice, 
tlu> defence was that the notice had been issued before the lapse of 
the time stipulated for re-payment. The question then became what 
was the stipulated period ? It was found that the period stipulated for 
the payment of the principal sum was 3rd July 1866; but the deed 
contained a proviso that if the mortgagor paid the interest every half 
year up to 3rd January 1871, the mortgagee would not enforce his 
security on the date which had been fixed. As, however, the mortgagor 
had not |>erforrned his part of the engagement, it was held that the 
time for redemption expired with the period stipulated for the payment 
of the principal sum, t, e, the 3rd July 1866. 21 W. R. 274. 

> 

734. Property in the Mofussil which had been mortgaged in 1862 to 
C by a deed in the English form containing the usual power of sale on 
default of payment, and again in 1864 to P by deed of conditional sale, 
was sold by C under the power of sale and purchased by N. Previously 
to the sale P had foreclosed. In a suit for possession of the property 
brought by the widow of P against N and the mortgagor, itappeared that 
no notice of foreclosure had been served -ou N” : Held that N was entitled 
to such notice by the fact of his purchase whether lie had obtained 
possession or not, and that no notice having been served upon him, the 
suit was not maintainable against liim. 15 B. L. It. 28. 

735. By a mortgage in the Englsih form, the defendants conveyed 
certain property to the plaintiff, subject to the proviso that, in the event 
of the defendants paying to the plaintiff the principal sum on the 4th 
September 1868, and in the meantime paying interest on that sum half- 
yearly, with annual rests, in case of default of such payment, then the 
plaintiff should reconvey the property. The defendants failed to pay 
interest ; und on the 4th December 1SC6, the plaintiff jtpplied to the 
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Judge of Chittagong for foreclosure ; thereupon notice under section 9 
of Regulation XVII of 1806 was j^sued, and served on the defendant*. 
On the 15th April 1868, this suit was instituted by the plaintiff for the 
establishment and confirmation of absolute purchase, and to obtain pos- 
session of the mortgaged premises. Held, that the suit was not 
maintainable. Regulatian XVII of 1 806 applied to this mortgage ; and, 
under that Regulation, the mortgagee could not apply for foreclosure, 
until the time agreed upon for re-payment by the mortgagor, that is, 
the u stipulated period n referred to in section 7, and the mortgagee is 
entited to one year’s grace from notification of the application for 
foreclosure made after that date. 5 B. L. R. 339. 

736. The mortgagor, by deed, authorized his widow to adopt a sos. 
After his death his widow exercised the power, and adopted a boy, a 
minor, wlio became by the Hindoo law, the legal representative of the 
deceased. The order for foreclosura was Berved on the widow only. HeM, 
further, that, as tli# widow had a life interest, and was also guardian 
of the minor, such service was sufficient. * 4 M. I. A. 392; 7 W. 
R. P. C. 66. 

737. The prior foreclosure of a subsequent mortgagee does not re- 
lieve the property of the lien upou it under the first mortgagee. 

Qwere.— Whether the second mortgagee is the mortgagor’s legal re- 
presentative for the purpose of the notice of foreclosure under section 8 
Regulation XVII of 1806. 

Where the first mortgagee had no knowledge or cognizance of the 
second mortgage or of the foreclosure proceedings taken under it* the 
second mortgagee lias no just ground of complaint that the notice of 
foreclosure was served, not on him, but on the mortgagor. 4 W. 
R. 1. 

MORTGAGE (Of Undivided Share in joint-Estate). 

738. A mortgage of an undivided share in land may be enforced 
against lands which, under a butwara or revenue partition, have been 
allotted in lieu of such share, whether such lauds be in the possession 
of the mortgagor or of oue who has purchased his right, title* and 
interest. 

Lands allotted in severalty by the butwara to the co-sharers of the 
mortgagor are not subject to the mortgage. 1 L. R. I. A. 106. 

739. Where the owner of nn undivided share in a joint and undivid- 
ed estate mortgages his undivided share, he CAnnot by so doing affect 
the interest of the other sharers, and the persons who take the security, 
i. s., the mortgagees, take it subject to the right of those sharers to en- 
force a partition, atid thereby convert what is an undivided share of the 
whole into a defined portion held in severalty. 

Where such a partition is effected under the provisions of Regulation 
XIX of 1814 before the mortgagees have completed their title by fore- 
closure, uud the consequential decree for possession, the mortgagees of 
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tlie undivided altar© o! one co-aharer who has no privity of contract 
with the other co-sharer* would have no recourse against the binds 
allotted to such co-sharers ; but must pursue their remedy ag itnsfc the 
lands allotted to the mortgagor, and, as against him, would have a 
charge on the whole of such lands* 21 W. R. P. 0. 233. 

740, A member of a joint Hindu family granted a usufructuary 
mortgage ; lie subsequently, without the knowledge of the co-partners, 
released the equity of redemption j on hearing of this the co-parfcners 
contested the validity of the release ; held, that the parties claiming from 
the person to whom the release was mode took, so far os the oo-partners 
were concerned, a title ouly as mortgagees* 

Act XIV of I $59, section 1, clause 13 is intended to apply to suits 
between members of a joint family, not to a oase where a mortgage 
having been made by oue member on behalf of all to a stranger, that 
member afterwards, against the will of his co-partners, releases the 
equity of redemption. 

To entitle a purchaser to claim the benefit of Act XIV of 1859 sec- 
tion 3, lie must prove, 1st, that he is a purchaser of what is represent- 
ed to him and what he fully believes to be not a mortgage but an 
absolute title ; 2nd, that he purchased bona fide, that in to say, without 
a knowledge of the title having been originally a in >rtg ige and of a 
doubt existing as to the' mortgage having ceased ; and 3rd, that lie is 
a purchaser for valuable consideration. 

A pleading setting up as a defence a purchase for valuable considera- 
tion should aver the seism of the vendor, and the sale of his absolute 
title for good consideration. 

Where an estate having been originally mortgaged by K., a member 
of a joint Hindu family, he subsequently, without the knowledge of the 
other members, released the equity of redemption to It., who afterwards 
sold to H., the owner of a factory, who afterwards sold to G. nml Co. 
the factory with the lands appertaining thereto, amongst which was 
the property so released, and proceedings had for many years being 
taken by the other members to assert their rights, — Held, reversing the 
decision of the High Court that G and Co. were not purchasers entitled 
to the protection of Act XIV of 1859 section 5 : Held also, that section 
10 does not apply in such a case, although K acted fraudulently, fi 

B. L. R. P. O. 530,3 1 

MORTGAGE i Of Village without specification of Boundaries )* 

741. Where a village ; without specification of boundaries, is mort- 
gaged as a whole, the mortgagee is, on the one hand, entitled to it as a 
security with any casual increase or decrease which may occur to it ; 
and is, on the other hand, subject to its redemption by the mortgagor 
to the same extent. 1 1 B. H. R. 32. 

MORTGAGE [ Otti ]. 

74?. An oMMiolder, liko ulcnnamdar, forfeits his right ta bold for 
twelve years, by denying the jartm?* title. 2M. fl. It. 161. 
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713. An otti , like a hanam , mortgage cannot be redeemed before 
lapse of twelve years from its date. 

jAii otU differs from a kanatn mortgage, first, in respect of the right 
of pre-emption which tlxe oftt-holder possesses; secondly, in being for 
ffo large a sum that, practically, the janmi’s right is merely to receive 
a pepper-corn rent. 1 M. H. 11.261, 

7 1-1. A haranavnn singly may make an otti mortgage. 

Semitic. — An otti mortgage cannot be redeemed uutil after the laps# 
of twelve years frouf its date. 1 M. H. It. 122. 

745. Where a janmi made an otti mortgage and more than twelve 
years after made a second otti mortgage to a stranger without having gi- 
ven notice to the first mortgagees so as to admit of the exercise of their 
option to advance tbo further sum required by the yanwi: Held, that 
. the second mortgagee conld not redeem the lands comprised in the first 
mortgage. 1 M. H. It. 35G. 

740. During the continuance of a first otti rnortgago the janmi is 
in tho mine possession as regards his right to make a second otti rnort- 
gago to a stranger after, as lie was before, the lapse of twelve year's 
* from the date of tho mortgage. 1 M. H. R. 35G. 

MORTGAGE (Pendente lite). 

747. A sale or mortgage pendente Ufa is invalid as against the 
plaintiff and the vendor or mortgagor is under a disability to give any va- 
lid possession as against the plaintiff in the pending suit, to tire party 
who becomes a purchaser or mortgagee during the pendency of the suit 
whether or not tho purchaser or mortgagee pendente lite lias knowledge 
of the prior sale or mortgage as to which the litigation is pending or 
of the litigation itself. 11 B. H. R. 24, 25. 

748. The rule pendente lite nihil innovetur is in force in British In- 
dia. Therefore, where the owner of a house, during the pendency of a 
fmib by an unregistered mortgageo for foreclosure and sale, mortgaged 
the same house by a registered mortgage to another person, it was hold 
that the last mentioned mortgagee had no title as against the purchaser 
under a decree for sale in the suit, although such purchaser was the 
pluintiff in the suit. 

A grantee or vendee of tho defendant, becoming such during the pen- 
dency of the suit, need not to be made a party to the suit, and, inasmuch 
as the first above mentioned rule does not rest upon the equitable doc- 
trine as to notice, it is a matter of indifference whether or not, at the 
time of his becoming grantee or vendee, he hud actual notice of the exis- 
tence of the suit u B. H. R. 04. 

i * 

i * 

MORTGAGE [Prior to Registration Aot) . 

f 

749. Where a complete title as mortgagee was acquired before the 
Registration Act of 1804, the mortgage though not registered was held 
to be good against a registered deed of sale executed after Act XX of 

>, came into operation. 22 W. II. 3. 
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MORTGAGE ( Prior to Regulatioa XVII of 1806). 

i 

750. Where the time fixed for payment of a mortgage in the nature 
of a bycvhil wuffa was the end qf 18^2 and there was no allegation of ten- 
der or deposit of the money prior to tlmt date: Held that the mortgagor 
had, under Regulation I of 1798, lost his right of redempticm, and that 
the benefit of Regulation XVfl of 180C could not be applied to mort- 
gages made prior to the passing of that enactment, W. It, S. 
N. 183. 

MORTGAGE (Priority in case of). 

751. A prior mortgage established ( as made Imia fido against a pur- 
chaser ot the Insolvent's rights from the Official Assignee, 1 W. 

R. 137, 

752. A prior mortgagee, having purchased, may still use his mort- 
gage as a shield against the claims of subsequent mortgagees. 7 M. it. 

It. 229. 

753. A prior security by unregistered contract does not give a pre- 
ferential title over a second mortgagee who obtained a conveyance of 
the land for valuable consideration and without notice, and has fore- 
closed the mortgage. 2 W. It. 286, 

* 

7 5 k Where, when Act XIX of 1843 whb in force* a purchaser 
bought land with notice of a prior unregistered mortgage which was 
referred to in the purchase-deed, the purchaser agreeing to pay off the 
mortgage, it was held that the purchaser took Buhjecfc to the mortgage, 
notwithstanding it not being registered. 7 B. H. It. A. J. 56, 

755 Held that a mortgagee in possession, who also became pur- 
chaser of the property for the amount secured by the mortgage, under 
a deed of sale which was neither stamped nor registered, could fall 
back upon his mortgage,. and recover the amount thereof, in prefer- 
ence to a subsequent purchaser of the same property whose deed 
of sale was both stamped and registered. 2 B. H. R. 198. 

756. Where a plaint asks for the realization of a mortgage, and 
the judgment, although it does not in terms order the sale of the 
mortgaged property, yet directs that the plaintiff's claim should be 
granted, the sale which follows iti execution of the decree passes to 
the plaintiff the actual property which was mortgaged. 4 W. 

R. 32. 

757. Plaintiff had a first mortgage in 1806 of 8 annas of a certain 
wouzah, and a second mortgage in 1 808 of the whole 10 annas of the 
earn e mouzdh. In ! 869 the imwah was sold in execution of w 
obtained by her under section 53 Act XX of I860, upon her first- mort- 
gage, and purchased by defendant with notice of plaiutiff*s second 
mortgage. Prior to the first mortgage, the mnutah in question had 
been attached in 1861? in execution of decree by It and G, who, on the 
strength of their atfcaehmcut, were declared by the Lower Cmirt entitled 
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to be first paid oufc.of the proceed® under section 270 Act VJII of 
1859. Held that the defendant was not entitled to have the second 
mortgage held void as against him, the words “ null and void ” in sec- 
tion 240 having been ruled to mean, not null and void as against every 
body, bat null and void as nguiut the attaching creditor ; but that the 
defendant, as purchaser under the sale of 8 anuaft of the mottzah, was 
entitled to have priority over the second mortgage, it not being just 
And equitable that the plaintiff sliauld be allowed to set aside her own 
act in getting the property sold under the first mortgage, and to set 
up the second mortgage against the first. 18 W. It. 280. 

758. A mortgagor, a few days after hypothecating a mvtzoh as se- 
curity to the Government, mortgaged it with other property to the 
plaintiff. The deed of mortgage was immediately registered. The se- 
curity deed was not registered till long afterwards. The mouznh hav- 
ing been sold by the Collector on account of a sum due under the secu- 
rity deed, it was held that, though the purchaser took the moitzah sub- 
ject to the prior registered mortgage, yet the mode in which the pro- 
perty had been dealt with by the mortgagor, entitled the purchaser to 
require that the other property should first be applied in satisfaction of 
the mortgage-debt. 1 W. U. 853. 

759. On the 31st August li86vl* A mortgaged his house to R> who 
brought a foreclosure suit^and ,. oid the 7th July 18(38, obtained a de- 
cree against A for the sale of the house,, if the mortgage-debt was not 
paid on or before the 24th March 1 868.. The debt not haring been 
paid, the house was sold at a Court's sale on tire- 15th July 1870, and 
purchased by C. In an action brought by the plaintiff to recover pos- 
session of the house on the ground that he had purchased it on the 2nd 
August 1868 at an execution sale under a common money -decree against 
A : Held that the plaiutiff's sale was subject, not only to the mortgage 
of 1863, but also to the decree upon it under which the right, title, and 
interest of the mortgagor A, passed in 1870 to C, whose purchase wae 
entitled to preference to the plaintiff's purchase in 1808. 

Held, further, that if there had been no decree in the mortgage suit, 
■the fact that that suit had been instituted in I860, and was peialiiig in 
1868, would have been sufficient to defeat the plaintiff's suit ; his pur- 
chase in 1868 having been made jtendente lite, was completely subject to 
any decree which might be made iu the mortgage suit. 11 B. H. It. 

760. A suit to redeem a prior mortgage is maintainable by a second 
1 incumbrancer. 5 N. W. P. 145. 

MOSTGA0IB (Purchaser of Equity of Redemption of). 

761. The purchaser of an equity of redemption, with notice of sub- 
sequent incumbirances, stands in the same situation, as regards such 
subsequent incumbrances, as if he had been himself Hie tnortgagor : he 
panuot set up against such subsequent incumbrances either a prior morfc- 
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of his own or a mortgage which he or the mortgagor may have got 
in. 11 B. 11. R. 41. 

The only payments which purchasers of the equity of redemp- 
tion can claim to deduct from the mortgage- debt, are sums actually re- 
ceived by the mortgagee in reduction thereof, not money owed 
by the mortgagee to the mortgagor on some other Recount. 24 
R. 400. 

763. A purchaser of the equity of redemption, who bad obtained a 
decree against his vendor’s mortgagee for possession in satisfaction of 
tlie debt, was held to be bound to such mortgagee alone, and not 
to bo bouud to see whether the mortgagee had made any subseouent 
transfer of his interests or effected any other mortgage, it W. 

I L 

764. A purchaser of the right, of redemption of a mortgagor may sue 
without tender out of Court of the mortgage-debt to _ the mortgagee. The 
tender of the money out of Court only affects the purchaser’s right to 
recover his costs. 3 W. R. 128. 

The purchaser of an equity of redemption sued to redeem arid 
obtain possession of the land : Held, that lie was entitled to posses- 
sion if, on taking the accouuts, it appeared the inortgage-debt had been 
liquidated before the plaint was filed, — or upon paying into Court within 
one month the balance remaining due, if, on taking the accounts, it 
should appear that any thing still remained due. 10 W R. 167, 

66G, Where one of several mortgagees has purchased the equity of 
redemption as to apart of the mortgaged property, the purchaser of 
another part is not thereby entitled to redeem, unless be discharges the 
whole mortgage-debt. 6 N. W. P. 148. 

767. Where a mortgagee sues upon his mortgage-bond and his claim 
is decreed, the decree should be satisfied out of the mortgaged property, 
and not out of the right, title, and interest which remain in the mortgagor. 
The purchaser at the execution- sale acquires all the interest which pass- 
ed by the mortgage to the mortgagee aud auy interest which remained 
in the mortgagor, i. e ., his equity of redemption. 

If there was a second mortgage, all that it conld pass from the mort- 
gagor was his equity of redemption, and the decree in a suit on such 
mortgage could only authorize the sale of the equity of redemption un- 
less the first mortgagee was made a party and his mortgage shown 
to be invalid and the second mortgage to have priority. 22 W. 
R. 360. 

7 68. Plaintiff and defendant No. 6 mortgaged over the same pro- 
perty, the mortgage of the latter being prior to that of the former. 

Defendant sued for the money covered by the kistbvndee and obtained 
a money-decree, in execution of which the rights and interests of the 
mortgagor were purchased, after notice of plaintiff’s lien, by defendant 
No. 3 who entered iuto possession. 
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- Hold that updcr 'the circumstances^ the mortgagor's, , rights and in- 
fcwsts, sotd as above, amounted only to the equity of redemption, and 
tibe &ak> did not extiugnish plaintiff's right under the subsequent inort- 
r,*ml that the purchaser could be entitled to retain possession only 
t*c«i06 of bis paying off plaintiff's Hen. 14 W. li. 238. 

7A9. In 1840, A mortgaged certain lauds to B., which he had grant* 
edUnp«£mat a rent of Rs. 145. Subsequently in September 1844, 
A granted a fresh patni at a reduced rent of Rs. 90; and on the 9th 
“ _ 1844 A mortgaged the same lauds to C. In I860, C obtained 
aAecree for the redemption of the mortgage to B., and he paid off the 
to B* imt it did not appear that he took an assignment of the 
for the purpose of keeping it on foot as a security against 
iocs created by A ftubsoquently to the date of that mortgage, 
a»A prior to that of the mortgage to himself ; and in 1862, he obtained 
* £«*( decree for foreclosure against A. In a suit by C to set aside 
the lease of September 1844, held that it was valid and bindiug 
upoa him. & B. L. R. 463. 

770. A mortgaged to his brother Bhis twelfth-share in the immove- 
able estate of the family. C, at B's request, became surety for A to 
Government. A having become a defaulter, C, became liable to Go- 
vernment in respect of his defalcations. B, with a view to indemnify 
O f transferred to him A's mortgage ; C, at the same time, assigning to 
B a debt due by D to A, which had been previously assigned by A to 
C. Government sold A's interest iu the twelfth-share, which was pur- 
chased at the sale by B's eon, E. 

In a suit brought by C against B to obtain possession of A's share : 
Held that the assignment by C to B of D's debt was a sufficient con- 
sideration for the transfer by B to C of A's mortgage ; that the sale 
by Government of A's share was subject to such pre-existing valid 
charge ; and that E, to whom the equity of redemption only passed by 
the purchase at the Government sale, was a necessary party to the suit, 
wbk?b was accordingly, remitted to the Court below, iti order that ho 
might bq made a defendant, and a new decree passed upon the merits. 

& ff. R. 94. 

771. Purchasers of the equity of redemption of a portion of certain 
Jfofoztota—held, entitled to redeem, on payment of a proportion of the 

mortgage-debt. 

* , % 

' Principles upon which the mortgage -debt chargeable on each separate 
village, ought to be apportioned. 

When a creditor sues for his principal and interest, the latter being 
equal or more than equal at the time of the commencement of the suit 
16 the fclhduut of the principal, lie is not debarred from charging sub- 
sequent interest for the period during which he is kept out of his money 
by his debtor' resistance to the demand. 

Such a rule, with respect to interest, does not apply to a case in which 
ft mortgagee in possession under a usufructuary mortgage is* not a 
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party smng for ‘the money, bat resisting ad aim forrademptfetohnd 
settlement of the account. 13 M. I. A. 404 ; 14 W. R. P. C. 17* ' ') 

J772. G borrowed money from S. He then borrowed mbn^y 
D mortgaging as security the property in suit. After that he be 
ed from plaintiffs, executing a bond by which he agaip mortgaged tfie 
same property. Subsequently plaintiffs obtained a decree by wqich^ie 
mortagged property was declared liable to sale for the amount dppfeed, 
sold the property in execution, and purchased it themselteS.’ 

They were disturbed from possession by defendants in execution o| • 
rent decree under which they ousted plaintiffs and got their own nature 
registered as proprietors. Plaintiffs now sues for declaration and! en- 
forcement of their rights as purchasers at the above sale. 

Defendants claimed as purchasers in execution of a money decree 
obtained against G by the first creditor S, alleging that they paid off 
the qioney due to the second creditor D and were entitled to hold pos- 
session, their purchase having been previous ' to . that * of the plain- 
tiffs. 

Held that in purchasing the rights and interests of G, defendants 
purchased his right to redeem property already subject to two mortgagees, 
and as they purchased with full notice they could only retain posses- 
sion by paying of both mortgages. ; 

Held that plaintiff purchased not merely the equity of redemption, 
but G’s rights and interests as they were when the mortgage was creat- 
ed subject to the mortgage held by D, but free from subsequent encum- 
brances. 14 W. R. ?33, 234. 

773. The doctrine of the English law with respect to the equity of 
redemption, after default of payment of the mortgage-money, iaT un- 
known to the ancient law of India prevailing in Madras, which, in the 
absence of any Regulation or Act of the Legislature, altering such law, 
determines the interest of a mortgagor, in favour of the mortgagee un- 
der a conditional sale made absolute by failure of the mortgagee , t»o re- 
deem at the time specified in the deed. 

The provisions of Bengal Regulation, XVII pf 1806, allowing, in res- 
pect of bye-bil'Wujfo, the mortgagor, or his representatives to redeem 
at any time before foreclosure has not been extended to Madras. 

A bye-bil-wufa, or mortgage and conditional sale usufructuary, was 
executed in 1808 and the mortgagees were put in possession. The 
deed contained a condition that if the mortgagor failed to redeem, with- 
in five years, the conditional sale was to be absolute. The mortgagor 
failed to redeem within the stipulated period, and the mortgagee after- 
wards, without having foreclosed, sola the mortgaged premises. Tn 
1853 the mortgagor’s representative brought a suit against the pur- 
chaser, under Madras Regulation XXX IV of 1802, section 8, to redeem 
the estate. Held, ‘that the interest of the mortgagee, after the expiry 
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! of two yean, became absolute. 13 M. I. A. SO 0 ; Ifi W. K. P. 

C. 35. 

MOBTGAGE (Bedemption of }. 

» 

774. A by e-bil-wuffcby or Icuikabal a (mortgage or conditional sale), is 
redeemable like au ordinary mortgage, and is subject to fore- 
closure. 

When a mortgagee seeks to foreclose, be must effect that object ac- 
cording to the mode prescribed by Bengal Regulation III of 1793 sec- 
tion 14; II of 1803, sectiou 3; aud XVII of 1806 sections 7 and 8. 7 
M. I. A. 323. 

775. A mortgagor is not entitled to a decree for redemption so' 
long as anything is. due upon the mortgage. W. R. S. N. 349. 

776. Where a document is, on its face, a mortgage, the right to re- 
deem is so much an essential as not to be variable by agreement. 
The question of iuteution extra the document does not, therefore, arise. 
7 M. H. R. 395. 

777. The payment, by order of the Judge, into the Collector's trea- 
. sury before the expiration of the year of grace, of a debt due to a 

mortgagee, was held to be a deposit in Court entitling the borrower to 
redeem. W. R. S. N. 184. 

T 

778. A mortgagor stipulated by an instrument in writing that if he 
failed to repay the sum lent on mortgage within three years, the pro- 
perty mortgaged was to be held on absolute sale. Held, that the mort- 
gagor was entitled to redeem although the amount lent had not been 
trepaid within the three years. 2 M. H. R. 420. 

779. Where a mortgage has not legally been put an*endto, the 
mortgagor (or his representatives) is eutitled to come into Court and ask 
to be allowed to redeem, provided 60 years have not elapsed since the 
last recognition by the mortgagee of the plaintiff's title to the mortga- 
ed property. 10 W. R. 478. 

780 In a suit for redemption, in the absence of any proof of a mort- 
gage by the plaintiff, the existence of such a transaction between the 
1 parties cannot be assumed, in consequence of the failure of the defen- 
dant to establish au alleged sale. 

Very slight prima facie proof on the part of the plaintiff would suffice 
to shift the entire burden of proof on the defendant, but in its 
absence a plaintiff seeking to redeem cannot be relieved of the burden. 
SB. H. R.A. J. 

781. In a suit . to redeem a mortgage, A, to avoid an objection 
taken as to parties, .filed a petition disclaiming all interest in the es- 
tate. A had then only an expectant right to the estate, but to which 
aha afterwards became absolutely entitled. Held, in the. circumstances, 
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find in the absence of any consideration given to. A, that tbe petition 
did not{ 1 ) operate as a conveyance of A’s rights, or ( 2 ) as an 
estoppel to a suit by her for possession of the estate* 13 M. I* A. £ 

15 W* R. P. C. 16. 

782. Where a suit for redemption was brought, not on the 

tion that the plaintiff succeeded as heir to her husband the mortgagor, 
but on the ground that she held in right of dower, and the pbdntiff 
in the Lower Courts never based her claim by right of heirship, she was 
not allowed in special appeal to urge her claim to redeem on the* gronud 

of heirship. W. R. S. N. 327. 

783. An agreement reciting that, in consideration of tbe care which 
the plaintiff took of the defendant and her property during her infancy 
and of the instruction given to her, for which the plaintiff expanded her 
own money, the defendant had mortgaged her house to the plaintiff ; 
end stipulating that, in the event of the defendant goingto live with any 
man, and similarly after her death, the house shcnald become the plaiu- 
tiff's property : Held good in law, and in substance an account 
stated, with a mortgage to secure the amount due ; and the usual 
decree for redemption made : reversing the decrees of tlio Courts 

below, which threw out the plaintiff’s claim. 2 B. H. R, 367. 

784. Where a mortgagee had assigned his interest, and agreed to pay 
rent to the assignee, and subsequently permitted the mortgagor to. 
redeem : — Held that a suit for rent could not be maintained in the Reve- 
nue Courts by the assignee against the mortgagor, as the relation of 
landlord and tenant never existed between them, nor against the* repre- 
sentatives of the mortgagee after they ceased to be in occupation, of 
t.he land ; but that the assignee should proceed under the* 

in the Adalat Courts. 2 B. H. R. 183. 

785. Certain property, purchased in the name of B; was mortgaged 
by him to the defendant, to whom a further charge was.snbseqnently exe- 
cuted bv D E and P. In a suit for redemption by plajtotiff* ctai ruing title as 
heir of B. — Held that the defendant was at liberty to. show that B was 

only a trustee for D E and F. 2 W. R. 70. 

786. In a suit to recover possession of land’ with surplus collections 
by redemption of a mortgage created bva Ziw-i'pezhjbe lease; which was 
executed before the usury law of 18&4jwa$t passed, where the lessee 
claimed the surplus collections as his profits Held, that tbe question 
should be decided on the principle o&tshe Privy Council rating in the 
case of Hootioomnn Pershad, viz., that the mortgagee sltoald be charged 
in the accouut for actual rents an^ profits, and' receive: iuterest at the 
highest rate sanctioned by the* IfMft theiLe^isfcing. 

Finding, on adjustment the account between* the parties, that* 
there was. a balance in f&vor of the mortgagee, ar*d that therefor plain- 
tiff was not entitled taai decree- for re-entry, th^ Cburt detectnineA to. 
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< ; declare Hie etntd of the account between the parties up to the end 
of the year to which the evidence extended. 24 W. R. 275. 

787. The Holder of a field, on the survey tenure, mortgages it with 
possession, secured by a registry of the mortgagee's name as occupant. 
Certain fruit trees, coming under the operation of No. 3 of the Revised 
Survey Rules, are sold, by the Government, to the mortgagee as occu- 
pant Held that, the trees, by the sale, become a portion of the mort- 

, gaged estate, and such, liable to redemption, on payment of the amount 
of the mortgage money with interest, of the money laid out in purchas- 
ing the trees, and of other reasonable expenses. 10 B. H. R. 369, 

788. Whore a decree under which mortgagors obtained possession of 
mortgaged property is reversed, the mortgagees are entitled to be re- 
placed iu possession and to get complete restitution, and to be placed 
in the same position as they were in before the erroneous decree was 
made— even if the decree reversing the erroneous decree does not pro- 
vide that the mortgagees should recover possession. 14 W. R. 465. 

789. Where a mortgage-bond contained an agreement to repay the 
money with the interest by certain day, and proceeded thus “ If I (the 

t mortgagor) fail to pay the amount, then I will put you in possession of 
the bond, and you may enjoy it; and when I lmvo the means I will re- 
tleem the laud and pay the debt with interest and take back the bond": — 
Held that on the mortgagor's default the mortgagee might sue for the 
money, and that he was not bound to accept the laud aud forego his 
right of action. 1 M. H. R. 1 14. 

790. Where monies were advanced to several mortgagors, who owned 
the mortgaged land in certain defined shares, and the mortgagee by 
purchasing the interest of some of the mortgagors iii such land, broke up 

1 the joint security, the remaining mortgagors are entitled to redeem on 
payment of a just proportion of the moneys advanced. 2 N. W. P. 4. 

791. A mortgagor of lalcher aj land subsequently assessed with Go- 
vernment Revenue is not eutitled to redeem except on payment of the 

. amount paid by the mortgagee to Government for revenue, with inter- 
est in addition to the money due under the mortgage. But in a suit 
for redemption in which the mortgagor deposited before suit the amount 
of the principal sum borrowed by him, he is entitled to a decree on 
^payment Juto Court of the further sum paid for Government revenue. 
3 W. R. F.B. 174. 

792. In September 1840, R by a deed in the English form mortgag- 
ed his Zemindnry with other property to S. In October 1844, he 
mortgaged the same lands to plaintiff who after obtaining a decree for 
the redemption of the former mortgage and paying it off, obtained a 
finkl debtee in 1862 for foreclosure as against R. He now sues to set 
aside a putnee granted by R Subsequent to the date of the first mortgage 
and before the date of the mortgage to himself. 

Held that as plaintiff had not kept on foot the first mortgage to S as 
a distinct' and distinguishable security, the debt to S m^t be treated aa 
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paid off and extinguished and the defendant's put nee lease was valid 
and binding ou plaintiff. 14 W. R. 491. 

793. Where a certain quantity of land Was the stlbject of one Zur» 
i-pwhgee mortgage, redeemable on payment of Rs. 225 to K and Rs. 
215 to M, the mortgagees taking possession in moieties, it was held that 
the mortgagor could not recover any portion of the land until he had 
paid up all the money due upon the mortgage, e . g,, as long as he had 
not paid up the amount due to M, he could not claim even the land al- 
lotted to K, whose portion had been liquidated. 22 VV. R. 202. 

794. On a mortgage of land, with a proviso that, in default of re- 
payment of the money advanced, the mortgage should be turned into 
a sale, a third party joined as surety undertaking to repay the amount 
advanced, if the mortgagor made default ill payment at the stipulated 
time. Default was made, and the surety paid the money, and took an 
assignment of the land from the mortgagee. Held, that the heir of the 
mortgagor was entitled to redeem, and that as against him the surety 
could not claim to hold the lands as purchaser. 1 B. H. R. 135. 

795. The purchaser of a share in an estate which had been jointly 
mortgaged by the several shareholders, and subsequently further charg- 
ed by all by deeds to which one or more were parties, sued for the re- 
demption of the whole estate by payment of the original mortgage-debt. 
Held that representing "the whole of the co-sharers, he must if he de- 
sired to redeem, discharge all the debts with which they had joiutly or 
severally charged the property. 

An agreement in a bond, executed by a mortgagor subsequently to a 
mortgage, in the following words, viz ,, “ after the expiry of the mort- 
gage, when the time comes for payment of the mortgage- money, first I 
will pay the amount of the mortgage, ” is sufficient to create a charge 
on the mortgaged estate. 4 N. W. P. 161, 102. 

796. Where money was paid into Court by a person alleged to be 
a mortgagor of certain property after notice of foreclosure, without any 
actual restriction being placed on its being paid over to the alleged 
mortgagee, but the payment was made with a notice in these words : 
rt I have shown the mortgage to be false and frAuduleut, and to set 
aside the kabala and to get back the money I shall here after instituse 
a regular suit;” It was held that Regulations I of 1798 and XVII of 
1896, section 7, do not apply to such a case. Such payment gave no right 
to redeem. B, L. R. S. V. F. B. 598. 

797. A mortgagee cannot grant a title to any one in excess of the 
duration of his own iuterest in the estate. 

Mortgagors not being entitled to possession until redemption, their 
right of action as against the grantee of the mortgagee, runs from the 
date when redemption was effected. 

No such relation as that of landlord and tenant exists between a mort- 
gagor ( after redemption ) and the grantee of the mortgagee, and such 



172 MORTGAGE ( REDEMPTION OF). P. TV. 

mortgagor must establish bis right to collect rent before be can she to 
have the amount thereof ascertained. 2 N. W. P. 

0 

798. In 1819 A mortgaged lands in the Mofussil to B and, as a 
collateral security, gave B a bond and warrant of attorney to enter up 
judgment in the Supremo Court. In 1821 execution issued on this 
judgment, and under a fifa, the property was . seized and sold by the 
plaintiff, B was declared the purchaser and got a bill of wile and was put 
in possession. B haring remained ever since in possession, A*s re- 
presentatives in 1865 sued to redeem on the ground that the mortgage 
debt was more than satisfied by the usufruct : — Held that the right of 
redemption still subsisted : that at the timo of the Sheri fFs sale in 
1821, an equity of redemption could not be seized and sold under a fifa., 
and therefore no title passed to B when he purchased ; and that hr B 
had no right to possession save as mortgagee, he mast be deemed to 
have obtained and to have remained in possession in that capacity. 8 
W. R. 210. 

799. The estate in dispute was mortgaged to the defendant in the 
form of a Zur-i-peshgen lease to continue so long as the mortgage-money 
remained unpaid. The mortgagee having been evicted by the mort- 
gagor, sued and obtained a decree for possession and wasilat ( the latter 
to be assessed in execution ). He never obtained possession under the 
decree but recovered wasilat by execution. Two persons ( the plaintiff's 
in these suits ) claiming separate shares in the entire estate by pur- 
chases from the mortgagor subsequent to the mortgage, sued separate- 
ly each to redeem his own share upon payment of a proportional share 
of the mortgage-money. Held that the plaintiffs, as representing the 
original mortgagor, were entitled to redeem, but that as the mortgage 
was an entire estate, neither to them could redeem upon payment of 
less than the full amount of the mortgage -money. 

Held also that the defendant having been wrogfully dispossessed, was 
not found to account for the wasilat recovered under liis decree, the 
wasilat or damages so recovered being different from the usufruct en- 
joyed by a mortgagee. 6 VV. 11. F. B. 240. 

Anterior to the year 1800, the rights of a holder of a i 
vmffa (conditional sale ), were enforceable according to the strict terms 
of the agreement. It was then necessary to pay the amount when due. 
By Bengal Regulation XVI [ of 1806, a modification of this strict rule 
of the rights given to the holder of such a contract was introduced. 
The 7th section gives the mortgagor a right of redemption within 
one year after an application by the mortgagee to the Court under tho 
8th section of that Regulation. After such an application the mort- 
gagor must either pay or tender the money lent, or the balance then 
due, if any part of the principal has been discharged, and if the mort- 
gagee has not been in possession, any intererest that may be due, 
or he must make a deposit pursuant to Bengal Regulation 1 of 1798 
section 2. ^ 

The general effect of these Regulations is, that if anything be duo on 
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the mortgage, and the mortgagor make no deposit, or an insufficient 
one, the right of redemption is gone at the expiration of the year of 
grace. But the title of the mortgagee is not completed, he must bring 
a suit to recover possession, if he is out of possession, or obtain a decla- 
ration by the Court of his title if he is iu possession* and in that suit 
the mortgagor may contest the validity of the conditional sale, or the 
regularity of the proceedings taken under Regulation XVII of 1806, in 
order to make it absolute, or he may prove that nothing is due, or that 
the deposit is sufficient to cover what is due ; but the issue, so far as 
the right of redemption is concerned, will be whether anything remain- 
ed due to the mortgagee at the end of the year of grace, and if so, 
whether the necessary deposit had been made. If that is found against 
the mortgagor, the right of redemption is gone. 10 M. I. A. 340. 

801. The plaintiff sued, on the 31st of December 1861 to redeem 
a mortgage of lands in Sarun, dated the 30th of November 1801. The 
mortgage-money was payable on the 28th September 1806. If not 
paid, the property was to vest absolutely in the mortgagee without 
foreclosure. The defendant admitted that he had not foreclosed ; bub 
stated that Regulation XVII of 1 806 was promulgated in Sarun on the 
7th January 1807, and, consequently, that the money became due before 
the Regulation was promulgated. Held, the onus was on the plaintiff 
to prove that the Regulation was promulgated before 28th September 
1806. B. L. R. S. V. F. B.-415 ; 5 W. R. F. B. 88. 

802. In a suit brought by a second mortgnge against first mortgagees 
(admittedly overpaid) to compel the first mortgHgees to convey to him 
the mortgaged premises, the heir or legal representative of the deceased 
mortgagor is, according to the balance of authority, a necessary 
party. 

Where it was uncertaiu was the heir or legal representative of 
the deceased mortgagor, and the cireum stances attending the execution 
of the second mortgage were not free from doubt, the cause was allowed 
to stand over, for the purpose of enabling the plaintiff to appy for an 
order to the Administrator General (under section 17 of Act XXIV of 
1867) directing him to apply for letters of administration to the estate 
and effects of the mortgagor ; and the plaintiff was allowed (in the event 
of letters of administration being granted to the Administrator General) 
to amend his plaint by making the Administrator General a party to 
represent the deceased mortgagor. The plaintiff was, however ordered 
to give security for the probable costs of the Administrator General in 
the suit. 5 B. H. R. O. J. 76. 

803. By a bond, dated 1 0th February 1867, a certain village was 
mortgaged by one G.to the appellants aud their father as security for a 
loan ; the bond providing that “if I, fail to pay the money as stipu- 
lated, I and my heirs shall without objection cause the settlement of the 
said village to be made with you.” The interest of G in the vilhige 
was described as that of a malgvzar and his proprietary right therein 
was declared by the Revenue Authorities shortly after the execution of 
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the mortgage ; but his payments of revenue being in arrear, the Boar# of 
Revenue granted a lease of the village for ten years to the appellants 1 
. father. The mortgage’s in a suit on the bond obtained the following decree 
on 3rd November I860:— “ As the defendant acknowledges the plain- 
tiff 's olaitn^ it is ordered that a decree be given to the plaintiffs for 
principal and interest and costs against the defendant and the mortgaged 
property/ 1 In proceedings in the Civil Conrt taken under this decree, 
the mortgagees asked for possession of the village, and obtained on 1 7th 
July 1862, an order, in pursuance of which they were pat in possession 
an appeal by G being rejected. G took various steps to recover posses- 
sion of the mortgaged property, or a declaration of his proprietary in- 
terest therein, but failed in his endeavours ; an applioation for a grant 
of the proprietary right in the village, and an appeal from an order c*n- 
oelling his potta, being rejected by the Revenue Authorities on 8th 
December 1864, and 27th July 1865 respectively and 6n 12th August 
1867 conveyed the village by deed of sale to the respondents. In a suit 
brought by them to redeem the mortgage and obtain possession of 
the property. 

Held, the suit was not brrred by the order of the Civil Court of 17th 
Juhr 1862, nor had the orders of the Revenue Officers of 8th December 
18o4 and 27th July 1865 effected such a transfer of any right which G 

might have had to the appellants to render the sale to the respondents 
invalid. 

Held also that the effect of the bond was to create a simple mortgage and 
not a conditional deed of sale ; and that the proceedings taken under 
the decree of 3rd November I860 and the order made therein of 17th 
July 1862, by virtue of wliidh the mortgagees obtained possession of the 
mortgaged property, did not operate so as to extinguish the right of 
redemption. * 

The rule that a bai-biUwafa does not become absolute upon breach 
of the condition as to payment, without proceedings for foreclosure, ob- 
tains in the Central Provinces of India. 13 B. L. It. 206. 

MORTGAGE (Redemption of a Portion of). 

804. A mortgagor cannot redeem a share of the mortgaged property. 

This rule is not affected by the sale of part of the mortgaged lands for 
arrears of revenue. W. R. S. N. 217. 


805. A mortgagee is entitled tp hold possession till every piece of 
the mortgage-debt has been fully paid ; and no person representing the 
original mortgagor, and claiming any fractional portion in the mortgaged 
property, can sue to redeem his separate share without proof of the 
satisfaction of the entire debt. W. R. Q. N. 75. 


806. Persons succeeding to a mortgagor's interest are not entitled 
to redeem a part of the property on payment of part of the debt. Nor 
is a mortgagee, who has purchased a part of the mortgagor's rights and 
interests, entitled to throw the whole burden of the mortgage-debt on 
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the remaining portion of the equity of redemption in the hands of a 
purchaser at a sale in execution of a decree against the mortgagor. 
Each buys subject to a proportionate share of the burden. 24 W. It. 24. 

807. R mortgaged to N certain property, of which N caused a moiety 
to be sold in execution of a money-decree against R, and himself became 
the purchaser. The other moiety was sold subject to N*s mortgage in 
satisfaction of another deoreo, and purchased by L. N. in exercise of his 
rights as mortgagee, attached and proceeded to soli the share of L in 
the portion purchased by him, and L thereupon, with a view to stay the 
sale, deposited an amount proportionate to the share held by him. The 
sale however, was allowed to proceed. Held in a suit brought by »Ij 
against N to set aside the sale, he was entitled to a decree. 15 B. L. 
R. 303. 

808. Where the contract between a mortgagor and a mortgagee 
provides forth© payment of the principal sum on a specified date, apd 
for the payment in the meantime of interest -thereon, the mortgagor 
cannot have a partial redemption of the property under Regulation 1 of 
1798 which was not intended (section 5) to alter the terras of a contract 
settled between the parties except as regards illegal interest. Should 
the mortgagee consent to allow the principal sum, or part of it, to 
paid off before the time fixed, he would be entitled when agreeing to 
this to make the payment of interest a condition of such redemption. 
20 W. R. P B. 387. 

MORTGAGE (Redemption of— after fixed time has expired). 1 

809. The rule of Courts of Equity in England &b to allowances to a 
mortgagee in possession not applied ; because the mortgagee was led 
into a belief, by the course of decisions in the late Sadar Adalat, and 
the general understanding caused by those decisions that upon the* non- 
payment, by the mortgagor, of the money at the time fixed, he had, 
according to the terms of the mortgage instrument, become the absolute 
owner of the property. 2 B, H R. 214. 

810. The pendency of litigation as to the ownership of the equity of 
redemption, between the heirs of the mortgagor and a party claiming as 
purchaser, is a “ good and sufficient cause” within the exception to 
the operation of the Bengal Regulation of limitation, III of 1793, section 
14 why a mortgagee should not have instituted proceedings, for fore- 
closure, within twelve years, the time prescribed by that Regulation. 
7 M. I. A. 323. 

811. Since the decision of the case of Ramji v. Chinto it has been 
the practice of the High Court on its appellate side and of the inferior 
Courts in the Bombay Presidency to treat gahan lahan mort- 
gages (mortgages containing a proviso that if not redeemed within a 
certain fixed time they will be considered as converted into absolute 
sales) as redeemable, notwithstanding that such fixed time has expired— 
such practice has proved beneficial and should be adhered to. 9 B. 
H. R. 09. 
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812. In asutt insiitoted in 1853 to redeem a mortgage containing a 
clause making it an absolute sale in default of redemption by a certain 
date,— Held, that in the Madras ! Presidency, effect must be giyen to 
that clause/ the Regulation XVII of 1806 not being applicable. 7 B. 

. R.p.am. 

818. Redemption by the mortgagor of mortgaged premises held by 
a mortgagee under a gahan lahan mortgage is not barred by the mort- 
gagee's possession of the premises for the period of twelve years 
after the date on which according to the terms of the mortgage deed, the 
mortgage is to be converted into a sale. Such a case is governed by the 
provisions of Act XIV of 1869 section 1 cl, 16, 9 B. H. R. 79. 

814. A mortgaged land to B, the mortgage-instrument providing 
that B should be entitled to purchase the land if it were not redeemed 
by 12th July 1843, Iu 1845, B accepted from A one pagoda in part- 
payment of the mortgage-money : Held that this was a waiver by B of 
his right to purchase. 1 M. H. R. 69. 

815. A drishtabandhaJca, or Hindu instrument by which y’visible^Jpro- 
perty is mortgaged, which named a time for payment of the money 
borrowed and stipulates that on default the mortgagee shall be put into 
exclusive possession and enjoyment of the property, will not be treated 
strictly as a conditional sale, even though the instrument expressly pro- 
vide that on default the transaction shall be deemed an outright sale ; 
and in a suit by the mortgagee for posssession, the Court, in decreeing 
thereto, will give the mortgagor a day for redeeming. 1 M. R. R. 460. 

816* Certain property was mortgaged fora term of years, and posses- 
i Uion given to the mortgagee. The mortgagor covenanted in the mort- 
gage-deed that he would redeem the property after the term had expired, 
and that the mortgagee should take the profits in lieu of interest until 
redemption. After the expiry of the term the mortgagee sued to re- 
cover the mortgage-money. Held, that the mortgage was security for 
the re-payment of the mortgage- money after the term had expired, and 
that during the term the mortgagor qould not redeem nor could the 
mortgagee recover his money but that when the term had expired 
either party could bring the transaction to a close. 5 N. W. P. 128. 

817. A mortgage deed which was executed in March 1858, provided 
for the redemption of the mortgaged property after the expiration of 
fifteen years from date. In a suit brought in 1867 to recover part of 
this property, the Appellate Court held the plaintiff entitled to recover, 
because on the 29th Ifovember 1873, when that Court passed its 
decision, the time fi£ed for redemption in the mortgage deed had al- 
ready expired. 

Held in special appeal in reversal of the decree of the Lower Court 
that in 1867, when the suit was brought, the right even to redeem the 
mortgaged property even as a whole had not accrued, and that, there- 
fore, the action was premature. 11 B. H. R. 283. 
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MORTGAGE ( Redemption of-before fecptrdfcimi of Period ). , 

818; Held that, by Hindu, as well as by English, law, in the absence* 
of circumstances or language- indicating a contmty intention, the mort- 
gagor cannot, without the consent of the mortgagee, redeem before the 
expiration Of the period named in the proviso for redemption ; the 
princi pie being that, in the absence of stipulation, express or implied, 
to the contrary, the right to redeem and the right to foreclose must be 
regarded as co-extensive* 2 Bi B, R. 225. 

819. A judgment-debtor made over certain plots of land to the 
decree ‘holder, covenanting that the land should remain in the posses- 
sion of the latter, in order that the decretal money might be realized 
from the usufruct for a period of 8 years; the deed stipulating further 
that at the end of that period, if any thing should still be found due, 
the mortgagee should recover the same from the mortgagor, neither 
the latter nor any one claiming through him being allowed to make any 
objection. The mortgagor then sold his rights and interests in the land, 
and the purchaser sued the mortgagee asking to have the land released 
on payment of what might still be due of the original debt. Held thatr 
plaintiff could not re-enter on the land before the expiration of the- Aydars.. 
14W.R. 455. 

820. In this case the original 1 plaintiffs, the mortgagors ( Sings), sued 
the representatives of the original mortgagees fLalls ) to cancel, on 
redemption, a mortgage deed, lease, and* agreement, alleged to be one 
mortgage security. All the defendants asserted, as to the lease and 
agreement, a different title nnd interest, conferring a separate interest 
on their gomastonh^ The lease bore date 16th May 1837, was for 20 
years, and reservedla rent of 24, 853 sicca rupees payable to the gomastah „ 
who granted sub-leases to certin nominees of the mortgagors at rents 

35,067 sicca rupees, yielding on annual profits to him of 
10,200 sicca rupees; The agreement was executed by the Sings to the* 
gomastah on 29th August 1836, as security to oover certain losses for the* 
due payments o& theiar rents, by the sub-lessees and for a further ad- 
vance of 7,000 sicca rupees at 12-per-cont interest. The mortgage deed, 
dated 5 th June 183d, pledged the same property for 20 years to the 
Lai Is for a loan of lakhs of sicca rupees to the Sings. The interest 
reserved was 9 per-cent, i. e,, 1 3,5 )0 which was exactly covered by the* 
surplus rent after deducting Government Revenue. The plaintiffs 
. sought to recover possession, alleging the Lalls to be satisfied from the* 
usufruct, aud claiming a surpuls. Tire claim of the plaintiffs to redeem 
before expiration of 20 years was denied. 

Held that sectio© 10 is the only section of Regulation) XV of 1793 at 
all applicable to tire present suit, which is brought to set aside plaintiff^ 
contract aud have restitution of tire pledge on terms of redemption, 
and that interest should be calculated at the higher raAe* of 12 per-cent. 

A mortgagee is not an assurer of the continuation! of the same* 
rate of profit which his mortgagor was able to raise* therefore an 
estimate of a proceeding rental does not suffice to show, actual 
11 W. R. P. 0. 19. 
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-f-ln Equity '. 

w 82i « Whei , e ftti in^tnimont of mortgage, though m terms it transfers 
an estate oa failure to repay the raorbgage-monev on a fixed day, yet 
appears clearly to hare been entered into by parties for securing the 
repayment of a loan, the paortgagor, making the security subservient 
for the ^purpose for which it was created, may in equity and good con- 
science redeem the property by paying off the principal debt and the 
interest, though the stipulated time far payment has been allowed to 
pass by. 1 B. H. R. 199. 

822. Snit for possession of property mortgaged under a 

. gee lease, instituted by a purchaser of the rights of the heirs of A to 
whom the rights of the original owner alleged to have been transferred 
several years ago by a sale in execution of a decree. Held that before 
the plaintiff was entitled to a decree, lie wis bound to prove that the 
mortgage still existed, and that he was entitled ( as representative of 
A's heirs) to the equity of redemption, and to possession on payment 
of wliat remained due. 2 W. R. 208. 

823. Under Regulation I of 1798 and Regulation XVII of 180G 
taken together, a mortgagor preserves his right of redemption, if he 
deposits in Court the whole nmonnt duo to the mortgagee within the 
time when the final foreclosure may be effected under section 8 of the 
Regulation last cited. 

In cases in which the mortgagee has held possession of the land and 
therefore has receipts and profits to account for, only the principal sum 
borrowed need be deposited as the c ' amount due. 14 W. R. 278. 

824. In a suit brought by a Mahamodan to redeem from the defen- 
dant, who was a Parsi, certain property that lmd been conveyed by the 
ancestor of the former to the ancestor of the latberby a by-bil-wafa (deed 
of conditional sale ) : Held that the law to bo applied was, under section 
20 of Regulation IV of 1827, that of the defendant. That, in the absence 
of any specific law for Parsi in the Mofussil, the rule of justice, equity, 
and good conscience should be observed, and the Court should follow 
with certain necessary modifications the practice of the Courts of Equi- 
ty in England. 5 B. H. R. A. J. .109. 

825. Suit for redemption of mortgage. The z ilia Courts declared 
the mortgagors ( appellants ) entitled to redemption, the mortgagees in 
possession ( respondents ) having fully paid themselves by receipt of 
rents and profits. Oil special appeal the Sndder Court reversed the 
zilla Decisions on the ground that certain proceedings taken by the 
mortgagees with a view to foreclosure had effectually barret! the equity 
of redemption. Held, by the Privy Council, that the Sudder Court 
ought not to have decided the case on the question of foreclosure, because 
that question though raised upon the pleadings, had not been made one 
of the issues settled in the Court of first instance where alone evidence 
could be taken r that the Court was wrong in treating the proceedings as 
an effectual bar to the appellant’s right of redemption ; and that the 
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at foreclosure ought therefore, to he farther fully tried upon 

issue to be regularly settled, t W. R. P. C. 

S20. The provisions of Bengal Regulation XXVI of 1814, section 
10, cl. 3 directing the Court to record the points, at issue, are impera- 
tive and must be strictly observed. 

Where, therefore, in a suit to recover lands in possession, as the plain- 
tiff alleged, of the usufructuary mortgagees under a conditional sale, the 
substantial question raised by the answer was, whether certain fore- 
closure proceedings under Bengal Regulation XVII of 1 806, section 8, 
taken by the mortgagees effectually barred the equity of redemption, but 
the Judge of the Court of first Instance did not record that point : up- 
on appeal the case was remitted by the Judicial Committee to India 
with direction that the question of foreclosure should be tried upon an 
issue regularly settled. 10 M. I. A. I ( sec I W\ It. P. C. 19, Ante No. 
825). 

627. Claim by a mortgagee to remove an attachment from certain pro- 
perty placed on it by a judgment-creditor of the mortgagor, on the 
ground that the entire ownership of the property had passed to him at 
the date of the attachment. The mortgagee had never had possession 
of the mortgage property, and by the stipulations of the deed the mort- 
gagor had a power of sale after the expiration of the time fixed for 
the payment of the debt, and it was only on the failure to exorcise this 
power that the proprietary title would pass to the mortgagee. Held, 
that, under a condition of this character, a reasonable time must be allow- 
ed for the exercise of the power of sale, and that the fact that no sale had 
taken place within an interval of 23 days from the date fixed for pay- 
ment could not equitably be held to divest the mortgagor of the equity 
of redemption. That consequently at the time of attachment, the defen- 
dant was only a mortgagee, and the suit to remove the attachment could 
not be maintained. 1 B. H. R. 167, 1C8. 

828. R, died leaving a will, under which he gave certain legacies 
and left the remainder of bis property to two sons, A and P, whom he 
appointed executors. P died leaving his brother A, and his widows 
executors to his will, under which his adopted sons, M and S, became enti- 
tled to his property. In consequence of some alleged management pn the 
part of A, M, and S filed a bill in the late Supreme Court and obtain- 
ed a decree ordering the Master of the Court to take an account of 
the rents and profits which had come into the hands of P's executors. 
While these accounts were being taken, A died, leaving a will by which 
lie appointed his widow and his grandsons executors, and after certain 
devises, not comprising a property in Tumlook, gave the residue of 
his immoveable property to the said grandsons, who took it subject to 
payment (1) of such of the legacies as remained unpaid under It's will, 
and (2) of what might be due by A to P's estate. After A's death, the 
above suit in equity was revived against his executors. 

The said executors borrowed money from one Mackintosh on the se- 
curity of a bond and a mortgage of certain property which he obtained 
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(including the Tumlook property) by an indenture, which recited thAfc 
the said executors were still accountable in respect of the above lega- 
cies and debts, and provided that in the event of any defanlt, or of any 
sale by Mackintosh, the said debts and legacies were to bo paid out 
of the proceeds in the first instance before either mortgage- money, or 
interest, or costs, or expenses. 

After this a decree in the above snit was made against A's executors 
for Rs. 1,32,000, and this not being paid, a writ of fieri facia* was is- 
sued, under which the Sheriff sold to M (benami) the eqnity of redemp- 
tion in the Tumlook property subject to Mackintoshes mortgage. The 
latter then obtained a decree ot foreclosure and commenced another snit 
agHinst M, which was compromised and a decree made by consent in 
favor of Mackintosh, who then sold his interest in the mortgaged property 
to M. Under these circumstances M, claims the right of proving the 
whole amount of the sum due to him in the equity proceedings without 
taking into account the Tumlook property : on the other hand, the cre- 
ditors of A insist that M is bound to treat the Tumlook property as an 
asset of A’s estate, and coutend that the sale under the fieri facia* was 
without jurisdiction. 

Held, that M was bound to hold the property on the same terms as 
those on which he acquired it, viz., that it was subject to a trust in bis 
own favor for the payment of his own debt. 

In an ordinary snit commenced in the High Court, a writ of fieri facia* 
cannot issue except within the limits of the Court's original jurisdic- 
tion ; but in a suit originally commenced in the Supreme Court, the 
High Court has power, under 24 and 25 Vic. c. 4, section 12 to issue 
a fieri fa das beyond the limits of its original jurisdiction, and to sell 
under it property situated there. 24 W. It. 3Gb, 367* 

MORTGAGE l Sale of Equity of Redemption of ). 

829. In a sale of the equity of redemption, if the debtors are duly 
warned by notice that their property will be put up to sell in satisfac- 
tion of a decree, and they do not appear or take steps to satisfy the 
debt and retain their equity of redemption, their equity of redemption 
is liable to be extinguished when there is no proof of Sraudi 4 Yf . R. 5. 

mortgage (Simple?. 

830. If the holder of a simple mortgage obtains a mere money de- 
cree for the amount due to him (without any declaration that the mort- 
gaged property is liable for the debt), he CAnnot attach and sell the 
property to the prejudice of a bona fide purchaser for valuable- considera- 
tion. In such a case the mortgagee must enforce his lien by a sepa- 
rate suit agaiuBt those in possession of the property. 6W. It. 312. 

831. A purchaser under a decree for sale obtained by a mortgagee 
Under a simple mortgage, does not purchase, subject to a conditional 
sale executed by the mortgagor, after the prior mortgagee had* obtained 
a decree of sale, but before the property was actually sold. 7 W. It* 
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832. A party who by paying off a mortgage debt becomes an usra- 
fructuary mortgagee ia place of the original zuri-peahgeedctr does not 
need to sue for the amount due, but is eutitled to remain iu possession 
until the whole debt has been discharged by the usufruct. 14 W. 
K. 29. 

833. A zuri-peshgeedar is entitled to retain the whole property pledg- 
ed to him until the whole debt has been paid to him. It is optioual 
with him to relinquish any portion either ou receiving a proportionate 
amount of what is due to him, or otherwise. W. R. S. N. 260. 

834. A plaintiff in possession under an usufructuary mortgage, and 
suing for the balance due, is bound to prove that he has not realised 
the amount due under the conditions of the lease from the usufruct. 

1 W. It. 28. 

* 

885. The mortgagor under a zuri-pe*hgee is entitled, under section 

2 Regulation I of 1798 to demand back his land immediately after 
making his deposit.If by mistake or otherwise he demands more land 
than is comprised in the mortgage, that is not a matter which can jus- 
tify the mortgagee in keeping possession of land which is in fact com- 
prised in it. W. R. S. N. 219. 

836. If the usufruct of mortgaged property was to be enjoyed in 
lieu of interest, the mortgagees having had possession, is no ground 
for the inference that any portion of the debt, save the interest, was 
paid off from the usufruct. 10 W. R. 301. 

837. Where a deed, is essentially in the nature of an usufructuary 
mortgage, the reservation of huk ajiri to the proprietor, and any other 
arrangement between him and his lessee, cannot alter the essential cha- 
racter of the deed, or relieve the mortgagee from the liability of render- 
ing an account. 4 W. R. 103. 

838. An usufructuary mortgage of lands was executed in 1846, but 
the mortgagee did not enter into possession. In 1852 his representa- 
tive, the plaintiff, commenced a suit to obtain possesion, but allowed it 
to drop. In 1854 he commenced the present suit for the same object: 
Held that laches could not be imputed to the paintiff from the date of 
presenting the plaint in 1 852, and that the produce from that date 
should be accordingly awarded him. 1 M. H. R. 70. 

839. In the case of a usufructuary mortgage executed prior to Act 
XXVIII of 1855, where the mortgagor sues for redemption on the 
ground that the usufruct has paid off the debt and claims mesne profits 
on the allegation that the mortgagee in possession has already collect- 
ed more than his legal dues, the mortgagee is bound to produce the 
accounts of actual collections made by him during his possession. On 
the failure of the mortgagee in this respect, the mortgagor is expected 
to adduce some proof to justify a decree in his favour for redemption, 
as well as for mesne profits. 7 W. R. 82. 
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840. In an usufructuary mortgage where there is no stipulation for 
iaterei** tHwrtgageeie not entitled to it, usufruct going in lieu 
of interest. 1C W. R. 

> i 1 

841. Where a mortgagee under an usufructuary mortgage has realiz- 
ed a sum of money in excess of the amount due to him, it is an equita- 
ble practice to allow to the mortgagor interest on such sura at the same 
rate at which interest has been allowed to the mortgagee on his mort- 
gage-debt. 1 N. W; P. 10. 

842. A executed ihrar by way of mortgage, whereby it was sti- 
pulated that B, the mortgagee, was to remain In possession of the mort- 
gaged premises for a period of eight years; that the amount due was 
to be paid off from the usufruct ; and that if, at the expiry of that pe- 
riod, any sum should remain due under the ikrar. A was to pay the 
same. In a suit for redemption brought before the expiry of the period 
mentioned in tho ikra,r on deposit of the amount due thereunder, held, 
that the suit would not lie. 6 B. L. R. 562. 

843. The words in a zuri-peshgee lease “ after the expiry of the 
term, it will be competent to me (the moitgagor ) in the month of J eith 
of any year I can to pay the zuri-peshgee and cancel the lease ” were 
held to do no more than bar mortgagors re-entering in tho middle of 
any year, in the eveut of tho mortgagee's occupation continuing after 
the expiry of the lease owing to mortgagor's default to pay off the 
loan, and that it contained no undertaking by the mortgagee to hold 
on until it suited the mortgagor tp pay him off. 17 W. It. 212. 

844. In a suit to recover money lent upon a zuri-peshgee loase, 
and for the sale of the property leased, of which plaintiff had been 
forcibly dispossessed by defendant. 

Held that, as by the terms of the deed the only lien which plaintiff 
had acquired over the property was to retain possession as lessee un- 
til the money lent was paid off, he had no right to sue for the sale of 
the property. 

Held that the suit being for money lent, and the lease not being 
a registered document, the limitation of three years applied. 24 W. 
R. 426*. 

845. Defendant lent plaintiff a sum of money to be paid off on the 
expiry of a zuri-peshgee lease which he took from plaintiff, it being 
stipulated that the lessee (the lender) was to clear off principal and 
interest from the assets of the property leased, and that on the bor- 
rower paying a trifle expected to remain due after the period of the 
lease, the lender was to surrender possession without objection. Plaintiff 
came into Court with au allegation that he had tendered the money still 
due under the arrangement, and he asked for immediate possession al- 
though the term of tho lease has not oxpired. Held, that be was not 
entitled to possession until that terip expired, 12 W. It. 527. 
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8 46. A rait to canoel a mi4Jpethgm, by which the lessee ism to • re- 
ceive the usufruct as interest for his advanoe and to repay the principal 
by the rent reserved, is of the nature of ah usufructuary mortgage, and 
as each cannot be brought under Act X of 1849. but is oORnisabw only 
by the Civil Courts. 8 W. B. $11. • ' ' 

v 847. Where property granted in tur-i-pe»hg«6 fosse was originally 
rent-free, but subsequently resumed and assessed by Government, the 
mortgagee was held bound either to make a fresh Agreement to take 
th^ profit, minus the Government revenue as his security, or to call in 
his money. His not adopting either course for a long period was. con- 
strued into assent on his part to receive the profits^ minus the Govern- 
ment revenue as security. W. R. S. N. 227. 


848. Where, in consideration of a loan received, a party agreed that 
his property should remain in the hands of the lemur for a term of 
years, by whioh time it was understood thewhole amount borrowed 
would be liquidated, the transaction was held to-be not a lease, bat a 
Ihog-bundhuk or usufructuary mortgage. 1$ W. R. 882. 

849. In a suit for possession under an nsafrnctoary mortgage, plain- 
tiff obtained a decree which was afterwards authoritatively interpreted 
to mean that be was to.get possession of the property in order to repay 
himself out of the profits, keeping the usual accounts, and after satis- 
faction of his claim, restore the property : — Held that, under the terms 
of the decree, he was in effect required to oertify for the information 
both of the Court and of the judgment-debtor, the amounts received 
and outstanding, and that the Court, executing the decree was bound to 
require from him, from time to time, a statement of the amount received, 
and to deal with the matter under Act XXIII of 1861 section ll. 23 
W. R. 146. 


850. Plaintiff for a consideration obtained from defendant a z uri- 
penhgeo lease whioh contained an undertaking that, in the event of plain- 
tiff’s possession being interfered with by defendant, or defendant's 
previous ticcadar, defendant would pay bank to plaintiff his money with 
interest and profits. The Lower Appellate Court finding thpt plaintiff, 
after enjoyment for three years, had been turned out of possession by 
the previous tiocadar, gave plaintiff a decree for the original money 
advanced with interest and mesne profits for the nnexpired portion of 
the lease. Held, that mesne profits should not have been Awarded. 19 

W. R. 424. 


851. H. S. executed a deed of sale in favor of N and R, in respect 
of several properties, some of which had been mortgaged to N under 
a zur-i-peshgee deed. Notwithstanding this sale, H tS, again sold the 
sime properties to B. Upon this N and R brought a suit to have their 
rights upheld against B, which was eventually decided by arbitrators 
whose award was that the property should be equally divided between 
R and B. After this R paid off half the zur-Upetkgee debt due to N ; but 
B refused to do so. Upon which N sued H S and B to reoover the 
moiety still due with interest.. B pleaded that plaintiff was not entitled 
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to maintain the suit. in&smach as he had, while in possession of all the 
inouzak* mortgaged to him, allowed some of them to ho sold for arrears 
of Gorernment-rereanfe, and as he was still in possession of the rest. 

re* ' 

Held ^tha£ y if the moUzahi when, sold were in possession of B, and 
where so sold on account of his laches, then N wbiild be entitled to 
A maintain the action notwithstanding his possession of the remainder, 
because it would ,be >clear that by B’s act the value of the security 
hod been diminished* 24 W. B. 17. 

, , . * , r r H I > ' r 

852. Plaintiff borrowed a sum of money from defendant and executed 
what he called an “usufructuary mortgage/ 1 taking from defendant a 
lease' for 9 years tinder which the lessee, after paying the Government 
revenue and a certain rent (claiming no abatement), was to retaiu the 
rest of th & juynrna as interest and principal of the loan until the term 
of the lease expired, when the balance was to be re* paid in a lump sum, 
the lessor not being at liberty to alienate the property until the debt 
was paid. The present suit was brought to redeem the property by 
payment of the principal andinterest dne, although the term of the lease 
had not expired. Held, that the document leasing the property was 
partly “ ticca " and partly zur-i-peshaee, and the plaiutiff was not entitl- 
ed to enter into possession before the expiry of the term of the lease, 

nor could he then enter even if the transaction were viewed as a 

• % • 

ziir4*pe8hgee. 1 1 ’W* K. 408. 

853. An estate was mortgaged fbr tOORa.; the mortgagee was pat 
in possession, and it was stipulated that he was to enjoy the usufruct in 
lieu of interest, the mortgagor being entitled to redeem at any time 
on repayment of the principal. 

« 

When the ‘mortgagor deposited the principal, the mortgagee setup 
a false claim upon absolute sale and forced the plaintiffs into a regular 
suit, on which possession was decreed to them on payment of the 
principal. Held that they were entitled to mesne profits for such period 
as may not be barred by the statute of limitation. Held also that plaintiffs 
were entitled to interest from the date of suit. 8 W. R. 322. 

854. An usufructuary mortgagee, who has no power of sale under 
. his lease .even for the purpose of realizing the money due to him from 
the mortgagor, cannot give, a third party a power of sale over the pro- 
perty jn respect to his own debt. The utmost he can do is to assign 
his rights and remedies against the mortgagor ; tut, whatever the 
character or extent of those rights and remedies, they cannot be pur- 
sued in a suit to trliich the mortgagor is no party. 21 W. R. 185. 

8551 In a former suit an usufructuary mortgagee sued his mortgagor 
and the Government as hgvipg ( t^ken^the management of the latter's 
estates intq its own hands. for the mesne profits of his mortgaged property 
during the period of his dispossession by the mortgagor. That, suit was 
compromised by a money payment by Government in lieu of all rent 
actually collected, and by the transfer to the mortgagee of the right to 
the outstanding arrears. The mortgagor now snes his lessee for the 
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rent paid by liim to the Government: Held that the lesSee was not liable 
iu respect of rents the 'tn^rt^gofi's olaira to which had already been 
satisfied by Government: W. It. S. N. 65. 

$56. IjL a former suit plaintiff) mortgagor) under a usufructuary 
mortgage claimed recovery of the mortgaged property on the allegation 
that there had.bjpea a satisfaction of the principal sum by reason of 
the profits of tl|e estate exceeding 12 per cent interest) bat having fail* 
ed to provf that allegation) his suit was dismissed. He now sues for 
the recovery pf the property under an ekr&rnamah which did npt stipu- 
late, for payment of interest. Held (1) that) though possibly plaintiff 
ought to h%ve deposited the arnouut of the principal money in Court 
when lie hied his plaint, yet as no objection on that score was taken at 
the first hearing it must no w be considered to have been waived: (2) 
that the case put forward by plaintiff in * the former suit did not 
amount to an admission that there was an agreement to pay 12 per 
cent ; and (3) that even if it did, as the ekrarnamh upon wjiich plaintiff 
n&w sued did not stipulate for payment of interest, plaintiff was entitl- 
ed to restoration of the property on payment of the principal alone - 
1 6 W. It. 02. 

■» 

857. In a suit to recover possession of land in the possession of the 
mortgagor uuder a usufructuary mortgage (which is in reality a suit 
between the mortgagor and mortgagee for an adjustment of the account 
between them), if upon tukiug.au account ic appears that the mortga- 
gee has been fully satisfied, the mortgagor is not only entitle J. to have 
the property back, but (th*e decision iu MarshalWs Jftep. 112 being 
overruled ) the Court is bound as a Court of Equity, and acting up- 
on the principle that it is always the aim of a Court of Equity to final- 
ly determine as far as possible all questions concerning the subject of 
the suit, to cause an account to be taken up to the time of the decree, 
the account so taken being considered binding and the . parties not be- 
ing at liberty, except under peculiar circumstances, to re-open it in ano- 
ther suit. 


In seeking to have the ftocount taken and to have it ascertained whe- 
ther the mortgagee has by means of the usufructuary mortgage obtain- 
ed more than 12 per cent interest, and if so, that the surplus may be 
applied in reduction of the principal, the mortgagee is not asking the 
Court, to authorise a departure from the agreement of the parties 
(where there is onej that the mot tgage-debt should bear no interest du- 
ring a cerfcaiu period. 

The onus is on the mortgagor to prove that the principal sum has been 
paid or satisfied; and on the mortgagee to show what, if anything, is 
due to him for interest.. * s 

Failure of the mortgagee in his duty, as trustee for the mortgagor, to 
"keep accounts, in 4 to produce proper accounts, is to be regarded as 
misconduct which ought to be taken into consideration upon the ques- 
tion. of costs. 18 W. R.. 


• > * O ( 1 . T * 

8 58. A usufructuary mortgage to run .over a certain number of years 
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was executed in 1828 by a camber of s. joint Hindu family, with the 
consent of the other members, to R, who afterwards sold the mortgag- 
ed estate to H and H whose agent R wa q , H and H subsequently, in 
1841 and 1851, conveyed the estate* to G and Co. as an, absolute pur- 
chase in fee; In a suit for redemption of the mortgage brought in 1864 
G and Go. set up as a defence their title as bona fide purchasers without 
notice, and, having been in possession more than 12 years, pleaded the 
limitation ef suits Act XIV of 1859 section 5 as a bar to the suit. 
Held First * that the onus was on G and Co. to establish by clear and 
satisfactory evidence the termination of the mortgage and the absolute 
sale by the mortgagees to R the root of their title ; and, in the ab- 
sence of such proof, that the transaction in 1841 and 1851 was merely an 
assignment of the mortgage, And, secondly , in the circumstance?, that G 
and Co. were not “purchasers” within the true construction of section 
5 Act XIV of 1889, to entitle them to the benefit of the ^years’ 
limitation as a bar to the suit for redemption. 14 M. I. A. 1 ; 15 W. 
R. P. C. 24. 

\ 

859, The acts of a minor are only voidable, and not absolutely 
void. The purchasers of the right, title, and interest of a judgment- 
debtor sued to obtain immediate possession of the property purchas- 
ed at a sale held in execution of a decree, after setting Aside an usu- 
fructuary mortgage executed by the judgment-debtor while a minor. 
Held, that the sale in execution merely transferred to the purchaser 
the reversronaiy right of the judgment*debfcor in the property, after 
the satisfaction of the usufructuary mortgage, and not the right to 
set aside an act done daring minority. 

Held, that until a transaction by a minor was avoided by some dis- 
tinct act on attaining majority, it must bo considered valid. 3 B. L. R. 
A. J. 426, 427. 

860. The principle that a party cannot both approbate and reprobate 
the same transaction, is applicable to Indian cases. 

Where a mortgage deed stipulates for interest at 9 per cent, but 
other and Collateral deeds, forming part of the same transaction, pro- 
vide for further profits to the mortgagee, held, that the mortgagor 
cannot, unless there be a positive legal enactment to that effect, be 
heart! to plead that the written engagement, though not extending 
to the whole profit stimulated, must be adhered to as against the mort- 
gagee, though the mortgagor may go beyond it to show the full ex- 
tent of the profit, and so to be relieved from the consequences of liis 
actual contract. 

Interference with the rate of interest in India was a thing of posi- 
tive law, and cannot be extended beyond the provisions of the Regula- 
tion (XV of 1793). section 9 of the Regulation does not declare that 
where an attempt has been made to elude the usury laws, the contract 
is itself vo id* nor does it direct the return of the pledge without re- 
demption. The mortgagee may retain bis pledge until he has re- 
ceived out of it bis debt with interest at 12 per cent, the maxi- 
mum allow ed by section 19 of the Regulation. 
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Iti a suit for redemption, on the ground that the debt lmfc boon Satis- 
fied with interest* the oittw isoti the phmitiff. , jA iportgugee is 'no tun 
assurer of the continuation of the same rato of profit as his tnortgHgor 
whs able to raise. Hence an estimate of the rentnj preceding mort- 
gagor's possession is not sufficient* proof of the profits’ iti His tihie. 

. , ; < .t .■ * .1: v-.rij, , t 

The mortgagee need not personally attest, tji^, ^ccpup^ ij£ h 

pe rsonai knowledge of them. 

Presumptions against rhorfcgageos for no'ri - prodiffctiofi ' bf 
must have treasonable limits, and not be mere confect ores dr based on 
in exact data. 2 B. L. li. L\* C. 44 ; 12 M. I. A. 


By a deed purporting to bo quo, of usqfriiptuary mortgage, 
of July, IS 1 5^ the mortgagors agreed, to pay the mortgjigeeg | who 
was put iu possession, 2590, pons and interest, stipulating that the ropts 
of the mortgaged lands should be applied, first) in payment of n Gpyern« 
inont revenue ; second, in payment of the salary of a manager ; third, 
in reduction of the mortgage-debt. It was them providodMtbofc $*9(Jt£ 
pons shall be re-paid by instalments; namely, on the 9th April, 1816, 
. r >00 pons ; on the 10th of April, 1817, 590 pons ; arid on two subse- 
quent dates two several sums of 590 pons. The mortgagors, in refer- 
ence to tho balance then remaining, covenanted ns follows : 4( And in 

the year 1819-20 a settlement of the accounts of the receipts and dis- 
bursements shall be made, and any amount that may bo duo, after de- 
ducting payments out of tho principal and interest as aforesaid, wo un- 
dertake to |my in ctp*h iu full” on a. particular day named, arid to 
“redeem the mortgage.” In default whereof the land should be valued, 
and the mortgagee should buy at that valuation so much thereof as 
would satisfy tho balance due to him, the mortgagors remaining Hablo 
for any unpaid balance of debt which might remain due after the whedo 
of the said land was purchased as aforesaid. 

None of the instalments were paid and no settlement of accounts was 
cotno to. The debt, however, was admitted, < assuming the transaction 
to bo one of mortgage only, to have boon liquidated in 1886-7. * 

Hold, that this mortgage was not one by conditional sale, and that Hie 
mortgagors were entitled to the l%nds with mesne profits from 1866-67. 
No presumption arises that the agreement for absolute sale in oortuin 
events was ever parried out between the parties acoordjng to its terms, 
tho contemplated settlement of accounts being a necessary preliminary 
to tho performance of that contract. 

13M. I* A. 560 {see Ante No. 773) explained and approved. It 
refers exclusively to mortgages by conditional sale, and. rules that on 
breach of the condition the aalo becomes absolute. t < 

But (lucre, whether in case of mortgages by conditional sale exooated 
since 1858 the parties must not be heid*to have contracted in reference to 
an erroneous cause of decisions then commenced in Madras ( and subse- 
quently followed in Bombay) to the effect that no sush sale can over 
become absolute, not even by foreclosing the equity* to redeem. 2 JLi. 
K. I. A. 241, 242. 
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802. A mortgngor (n»y give Ids nRrtfructiviry roovtgngee the power to 
fmn persobally, to sell the laiul, or both, ut uny moment. 6W. 

s: 

863* A suit brought og cow tract of the unture of n coinraon lisu- 
fiuctiuny mortgage, does not lie in the Keveuue Courts, but uumt be 
iustituei iu the Civil CJourt. 8 W. It. 392. 

MOBTQAOK9 (Successive,'. 

t 

86+. A property won mortgaged in succession to two different per- 
sons. Under the Inter of the two deeds, a money -decree was obtained 
and the property sold. Subsequently the earlier mortgagee obtained a 
money-decree and caused tho,tiiutgagor 9 H rights and interests to be again 
sold* Held that the purchaser at the second sale purchased, not the estate, 
but (lie mortgagor’s (extinct) right, title, and interest, and could not 
lor possession of the property itself. 1 1 W. 11. 

MORTGAGE-DEBT. 

% 

B0&. Mortgage-debts are indivisible except where there is a distinct 
notice ou the face of the mortgage-deed of the separate shares of the 
mortgagors. 7 W. it. 314. 

• 

8 GO. In a suit by a mortgagee, the prayer of the plaintiff was for a 
decree for JU. tfOl with interest, and for foreclosure or sale in default 
of payment. Held, that it was an action within section 9 of Act XXVt 
of |So4; and; therefore, the plaintiff Was not entitled to costs. 1 B. 

0. J.27. 

867. G borrowed money on a mortgage bond, on which the mort- 
gagees sued for and obtained a money decree which did not declare tho 
mortgaged property liable to be. sold in satisfaction; While the pro- 
ceeding iu the case wero pending, G sold the property. Held, that the 
property was virtually unburdened at (lie date of the sale, the mortgage 
lien having been rendered infructaoua by the action of the mortgagees 
in waiving their right of sale aud receiving the money -decree. 12 W. 
R. 022. 

# 

MORTGAGE!- J> BBT (Insufficient Tender of). 

868. Though it would have been more satisfactory if the Lower 

Ap|*ellate Court, instead of declining to give plaintiff a decree for 
possession of certain mortgaged lands on the ground that the sum ten- 
dered by fcheiri was insufficient to ‘liquidate tho mortgage debt, had made 
a decree in favor of plaintiff contingent upon their paying such sum as 
should be found due, yet the plaintiffs had iio striot right to stidh a de- 
cree, audit, caijuot be said that the Lower Appellate Court had com- 
mitted uu error iu law in refusing to make such a decree. 17 W. 
It. 469. , 

MORTGAGE-DECREE 

8C9. Certain property, covered by two mortgage bond upon which de- 
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cre.es had been obtained, wan sold by the mortgagor (J) to S J nndor 
an arrangement that Its. 1 2,010 out of the consideration-money should 
be applied to the satisfaction of one of the decrees (IPs) and the resi- 
due, Its. 8,000 retained for the purpose of being applied in satisfaction 
of L J s decree. The former rfu in was applied ns agreed, and 8 J received 
possession from L ( who had been in possession), retaining the Its. 
8,000 to be paid .to L. Subsequently S J aud J . presented separate 
petitions to the Subordinate Judge for leave to pay in the Us. 8,000 and 
certain mesne profits, so that, the money might be applied in shttdnc- 
tion of L J s decree, and iiskod fora challan for that purpose. r fhe Sub- 
ordinate Judge made an order that on t.ho money being brought into 
Court, the challan would be issued ; but on the sarpe d,-^ D npd an- 
other decree -holder petitioned claiming to attach, the money in question, 
upon which S J and J did not bring the money into (yonrt. (Subse- 
quently, among other petitions the Subordinate Judge wa<j nsked for a 
challan in the mi mo, of L decree-holder* Thu prayer lie rejected. 

Hold that the Subordinate Judge was right Tn refusing this clmllan; 
but that he ought not to have made the former order. 

Held that if the sale to S J was valid, S J was entitled, under its 
terms, to have the Us. 8,000 applied to the payment of 1/a decree. 

Held, as regards tho amount of mesne profirs, that until attachment 
proceedings were taken out against it, J entitled to pay it to which- 
ever decree-holder ho pleased. 24 YV. U. 4 1 5. 

' * # 

870. P L brought a suit against II, and while it was pen ding credited 
a bond in favor of It C hypothecating the property in dispilte. Tho 
suit was dismissed with costs \ and another mvifc was brought by bn© 

M upon the boftd, And While it tm$ pending the property in 
was sold in execution of IPs decree for costs, and purchased by S. 
The day after this, i. c., on 10th Noveml)er 18G8, P M obtained a mort- 
gage decree, which lie transferred to R B, who executed it and attached 
the property in dispute, when S intervened, objecting that) the. mortgage, 
the mortgage decree, and the transfer pf tho decree were till fiefci- 
tiniis and collusive, and tironghfc about by P L. This objection having 
been* rejected, a suit was brought on the same gronnd against R B, P 
M and the willow of P L to gktablish 8's rights and to stop the 

sale. The property was, however, Bold and purchased by D,' who 
as then made a defendant in the suit. 

After this D instituted a snit for confirmation of possession* 

i 

Both the flower Courts found that R B was a hmamidar for F L and 
upheld the title of S in presence to that of D. 

Held, that if D bad not been made a defendant, he would have been 
by the doctrine of Usycndens by the decree pissed in Uie suit. 

, Mint although S by virtue of bis a notion- purchase was not en- 
titled to the properly in dispute, yet he was entitled to a declaration 
tlmt, so far us the amount of liis purchase-money went to satisfy the do- 
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crco of November it should be considered n charge *on the pro- 
perty. 24 W. It: 889; 360. '■* 

i 1 

871. Whnrc ! adeod of 'morlgnge is silent ns to ini crest* payment, of 

■Hie ‘bares priucijwtl within the year *of grace is sufficient to bar foreclo- 
sures W. R. S. N. 167. 5 : v 

872. JL fin cbng bjt a Cqurfc that n raortgnge deed hns been attested 
by tjie Registrar, of Deed^ ami proved by witnesses, is n sufficient dis- 
tinct finding, on the, bomjidm of the deed. 9 W. U. 107. 

*873.‘ A inOrtgnge-decd contained a condition that if the principal 
WorO nbt repaid by a* certain day, tlio mortgage should only bo redeem- 
ed by payment of one mum of rice for each rupee of the mortgage- 
ifioney. The mortgagee was in possession under a prior ihnhirawurn 
mortgage, and rice rose in the market : — 'Held that the condition was 
unreasonable and such as should not bo enforced in equity. 1 M. II. 

871. Hold that the term "satisfied” ns used in section 2 Act 
XIX of 1843, does hot merely signify that the mortgage money may 
bo realized by sale, but that nil tlio stipulations of the mortgage deed 
are to be performed, and its terms and conditions fulfilled. 1 N. W, 
P.38. . 

> 

87 5. A lent money to B on a mortgage bond in which it was stipula- 
ted that if the amount lent wad not re-paid on a date specified, tho 
lender was to cause the mortgaged land to be sold and to pay himself 
out of Hie proceeds accounting for any difference to the borrower, who 
was responsible for any portion of the debt not covered by the pro- 

» * 

Hold that the right which* acerflied to the lender under flint contract 
was to have his mortgage lion* on the land declared, and to have the 
‘property sold in satisfaction ; and, if after salo tho debt was not satisfi- 
ed, to proceed against tlie debtor for the balance. 

* * * 

: Hold, accordingly, that a suit to. recover on tho bond in question was 
not Cogrpzatye, by the Small Cause Couft, , which could not give plain- 
tiff such a decree as the above or the remedy to which alone he was en- 


876, i Suit torset aside a» mr-upeshgty' -(usufructuary mortgage) of cer- 
tain mouzas, part of the Raj of tho mortgagor, for securing repay mont 
of“ Rs. 49,453, under which the mortgagees lmd been put in possession. 
The plaintiff admitted bis execution Of the deed, but alleged, that it Was 
executed to secure the amount of a bond previously executed in favour 
of t^he mortgagees as a further, security to indemnify a third party, 
and security fur him for advances in tho prosecution of his claim to 
1 Ray; that the conditions of 4he bond to the mortgagees not having 
been complied with, there was no sufficient consideration for the bond 
'- and d$ed which lie had boon fraud qlenfcly. induced to. execute. Held, 
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Unit, in i.lie first, instance, it lav onthe plaintiff, who sought to sot 
a deed executed by him find porfootod by possession, to make out the 
rase alleged by him, and that ♦!» ooavs jmthm<U was upon him to esta- 
blish; at least, n good prima facie t itle to the relief prayed for, so as 
to cast on the defendants the burthen of proving the Consideration for 
the deed. 


In the, absence of clear and consistent evidence on the plnintift’a part, 
establishing that the deed was obtained fraudulently and ; wiiliQnt consi- 
deration, such ileed sustained. 12 M. I. A. 2#2. 


877. Oitsc . — Plaintiff sues to recover money due bn a mortgage bond 
alleged to have been executed by defendant’s late liusband B, and by 
his* brother J who however is relieved by plaintiff from the t tobt. Tho 
conditions of the bond are Unit plaintiff’s father should possess the mort- 
gaged property in consideration of interest only accruing upon the 
principal sum lent, and that the mortgagor should take back the pro- 
perty whenever ho should pay the principal sum-to tho mortgagee, Tho 
present suit is brought by reason of plaintiff having been dispossessed 
of, the property by the share-holder brothers J and A : Held, that tho 
motley lent is recoverable notwithstanding there is no express condition 
in the bond to the effect that it would be recoverable in the event of dis- 
possession by a third party. But as the money is found to have been 
borrowed by defendant’^ husband on behalf of the family with the tacit- 
consent of the other members, tho plninfci* can recover from thj pre- 
sent defendant only her share of the debt. 20 W. It. 484. 

i 

MORTGAGE-MONBY ( Deposit of). 


878. The mortgagor having the option either of depositing the 

money in the Judge’s Court, or of tendering ir, if there is sufficient ex- 
cuse for not depositing in the Judge’s Court, lie is not bjuAnl Id tender 
the money ntid prove that tender. 8 W. K. 228. < . 

879. Where a mortgagor allows the amount of his loan to remain in 
the hands of the mortgagee, taking a receipt for it. Held, that tho 
transaction should bo regarded as a deposit ,of money with a banker or 
agent, repayable on demand without interest. 

A suit to recover the balance of such moneys is in the nature of a suit 
to recover the amount of a deposit. 2 N. W. P. 409. 

880. If a mortgagor deposits money in Court without placing any 
actual restriction oh its being paid over to the mortgaged, but with ex- 
press notice that the mortgagor denies the existence of h.o£ mortgage, 

• and intends to sue to recover back ’tlje money so deposited -Htdd that 
this is not such a deposit, within the moaning of Regulations I of 17^8 
and XVII of f 80G, as will say tho right of redemption. GW. U. F. 


881. A mortgagee who once takes the m0rtgage^money,4is, deposited 
by the mortgagor within time cannot afterwards sue for possession on 
ic ground that the deposit was . made after the expiry, of the year of 
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and that he had applied for the money under wrong information 
ifrom hit* agent. C W. U. 249. 

882. A deposit of the mortgage-money hy a mortgagor, accompanied 
by a protest against the validity of the mini gage itself, and a threat to 
sue for its cancelinent, imjmses no condition upon the acceptance of the 
money so aa t <» render the tender invalid. A deposit being once duly 
made, the mortgagor's equity of redemption is saved quite irrespective 
of whether the mortgagee has received notice of the deposit or not: 

Q a<e/*c.— -Whether, if the mortgagee's delay in taking the money out 
of Court is due to the negligence of the mortgagor in not doing his 
best towards ensuing prompt notice of the deposit being given to the 
mortgagee, ttie latter is entitled to bold the deed against the accru- 
ing interest. 8 W. It. 185. 

MORTGAGE-MONEY (Tender of). 

t 

883. Payment into Court of the mortgage -money by tho occupant 
of the mortgaged property, accompanied with a protest and a threat of 
legal proceedings to recover the amount paid into Court, is not a, good 
tender , or sucli a tender, as is contemplated by tho Bengal Jtegu- 
lation XVII of 1808, sections 7 and 8. 

Section 7 of Bengal Regulation XVII of 1800, provides for the 
equitable right of redemption “ to the mortgagor and the owner of 
such property, or his legal representative.” Whether a tender of the 
mortgage-money and interest by a stranger, though in possession of the 
mortgaged property, is a good tender. Q nvre't 7 M. I. A. 323 ; 4 
W. It. P. C. 37. 

MORTGAGE-PROPERTY ( Agreement not to Alienate}. 

884. By an agreement reciting that A had executed aboml in favor 
of B, for a certain sum of money, A, “in order to repay the bond-money 
in the terms in the bond contained,” declared that, “ until the repay- 
ment of tho money covered by tho bond, he should not, from the date 
of t lie agreement, convey tho property mentioned therein to anyone, 
by deed of Snlo, or deed of condit ional sale, o v mokitruri potttih, nr deed 
of mortgage, or znri-penhijca ticca poftnh. Should he make all these 
transactions in respect of the said lands, the instrument relating thereto 
shall be deemed invalid and as executed in favour of nominal parties 
for evading payment of the money covered by the said lands.” 

Held ( Markby, J. doubting), that the instrument operated as a mort- 
gage to A of the latids comprised therein. 

No precise form is required to create a mortgage. 5 B. L. R. 
F. B. 2T 

885. A, indebted to B, binds himself to B by deed not to alienate 
bis rights in certain property until his debt to B had been satisfied. A 
subsequently gives n put aen of that property to C, After the creation 
of such iwtricp, B sales to D the rights and interests of A under A* 
deed to 13. Held that D has uo right in a suit against C to set aside 
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puttier, *, h such pntnen It ml been created prior to D*h purclman, 
and as tho lieu which B, possessed hat! not parsed to D. 8 W. 
It. 291. 

88G. The following term* in a deed" that, for the Reeurity of. tho 
payment of this debt the lands mentioned iu this deed are pledged 
by me ; and that until the principal money and the interest recited in 
this deed are paid oil, i would not on any account transfer the proper- 
ty pledged to auy body by sale or hibabifawaz, or gift or nvrffcgrge iu 
any other way 11 were held to amount to a mortgage. G B. L. it. App. 
U. (see 5 B. L. U. 2G4. Ante No. 884.) 

887. Tho' lands in Buit having been mortgaged to plaintiff under a 
bond which covenanted that, until the whole debt doe under the bund 
was not paid off, the mortgagor should not create any new incumbrance 
upon the mortgaged property : Held that the mortgagor had no right 
under the terms of the mortgage -deed, to grant a subsequent leape to tho 
defendant in consideration of a loan upon a bond, the runts being 
assigned over in liquidation of the debt, &ud that plaintiff’s prior mort- 
gage must prevail over defeudant'a lease. 17 \V. it. 560. 

888. A gave a mortgage to B of certain property as a security for 
money lent, and covenanted not to alienate the property by gift, i jam 
putnee , or otherwise by which loss might be caused to tig* existing 
actual assets of the property. A subsequently granted nputneo to C. 
B obtained a decree against A for tho amount of the loan, and the pro- 
perty was sold in default ot payment. D was the purchaser at the 
auction-sale. Held, that D could maintain his suit against (j to 
aside the pntnee uud for possession. 1 B. L. U. A. J. 

889. A mortgage bond provided that the mortgage debt should be 
paid in instalments, ami that no transfer by the mortgagor of the pro- 
perty mortgaged so lougas the debt was undischarged, should be made 
or should be valid. Subsequently the mortgagor transferred the mort- 
gaged property, the sale-deed providing that tho unpaid balance of the 
mortgage debt should be paid to the original mortgagees by instal- 
ments, and that any further sum should be paid by the mortgagor. 
The Court of first instance decreed possession to tho purchaser, whose 
possession was resisted by the mortgagees on payment of the unpaid 
balance of the mortgsge-debt in full. On the appeal of the purchaser, 
who claimed to payoff the mortgage by instalments, the Court declined 
to interfere with the decree. IN. W. P. 37. 

MORTGAGE PROPERTY(Alionatian of-whileForecloaure euifriaPending'. 

890. Where a mortgagee alienates the mortgaged property while 
tho foreclosure suit brought by him is pending, such alienation cannot 
be allowed to stand between the mortgagor and those rights to redeem 
which that suit iri its ultimate issue umy have left open uud affirmed to 
him. 8 W. R. 399. 

MORTGAGE-PROPERTYCOonveyance of— by Mortgagee with power to sell] 

891. B«aud Co. mortgagees, with power to sell, sold the mortgaged 



m 


WORTGAGK-riiOPRRY (EQUITABLE RULE AS TO REPAIRS TO ). 


P. IV. 


property lo the def end ants. No deed Was executed until some years 
afterwards Wlifeii mortgagor was death ~ The deed wiih in the form 
followed when a mortgagor is the vendor and the mortgagees join in 
th? conveyance, .\>ut the words of conveyance were by the mortgagees 
alone and without any dqnfiriiintion by the mortgagor. Held that tho 
purcharer ilid not. by the deed, aebuiro au indefeasible estate. ' 3 


{ I>efltnioticm of). 

892. By the Hindu, as well as by the Ertglish Law, a creditor in 

whose hands a pledge has ^acciden tally perislmd, is notwithstanding 
entitled tq recover, his debt, in the absence of an agreement to the con- 
trary, 1 7 B, it* U. A. jJ. 1 lb, , . ; 

MOMGAtMQ-PROPERTY (Equitable Rule as to Repairs to ), 

893. Held that a suit for redemption of land, without specification 
of details, includes a claim for restoration of all accretions and improve- 
ment's which it may have received while in the hands of tho mortgagee ; 
and ff the Court oin its to adjudicate upon part of the claim, the mort- 
gagor is not precluded, by section 7 of Act Vlllof 1859, from bringing 
u second suit iu respect of that part. 10 B* 11. U. 309, 

894. Mortgagee allowed benefit for buildings erected, or permanent 
improvements made, by him upon the mortgaged premises. 2 B. 11. 
It. 214. 

* 

895. That the Jiif-aUwafa amounted in effect to a mortgage of the 
property, and that, according to the practice of the Courts of Equity, a 
mortgagee in. possession ought to be. allowed for proper and necessary 
repairs to the estate. 

Where portion of the mortgaged premises was accidentally burned, 
and portion of them fell down, and the mortgagee robnitt them, it Was 
held fchht the mortgagor was not entitled to redeem, unless upon pay- 
ment 6f ,‘tbe sum so expended by tho mortgagee, though such sum 
amounted to fnore than double the price for which the premises had 
beeti conditionally sold to the mortgagee. 5 B. H. R. A. J. 129v 

896. Claims made by a mortgagee in respect of money laid out in 
improvements after the expiry of the day fixed for repayment must for 
some time to come depend on an equitable consideration of all tho cir- 
cumstances of the case. . 

Ultimately the English rule should be adopted, under which tho 
mortgage? is only allowed to claim for such outlay as has been re- 
quired in order to keep the mortgaged premises in a good stale of ropir, 
and to protect title; 1 B. H. R. 199. 

8^7. Whan in a redemption suit the lower Courts refused to allow 
to the mortgagee the expanses of repairs made by him on the mortgaged 
property ( there being no provision ns to repairs containod i« the mort- 
gage deed), tho caH© was remanded by the High Court, that it might 
be determined what sums had been expended by the mortgagee in the 
proper and necessary repairs of the mortgaged property, aud that the 
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mortgagee might be Billowed in the decree such sains with interest. 5 
B. H. R. A. <F. 116. 

MORTGAGE-PROPERTY r Purchaser of). 

898. The purchaser of a property after the mortgage has been fore- 
closed and a decree for possession obtained, is entitled to get the pro- 
perty free from the lease. 12 W. R. 19. 

899. A party purchasing mortgaged property, after a suit has been 
instituted to enforce the mortgage, takes nothing as against the mort- 
gagee, or as against one who claims under a decree which directs the 
sale of the property in . satisfaction of the mortgage, even though the 
deed of sale is registered, and the mortgage (which was for* less than 
Us. 100) was not registered. 23 W. R. 8o2. 

MORTGAGE-PROPERTY (Purchaser of-at Revenue Sale). 

900. Where land, in the possession of a mortgagee, is sold by the 
Mamlatdar, for arrears of Government land revenue : Held that as the 
laud revenue is the paramount charge on the land, whoever derives tide 
from the occupants takes it subject to that charge and that, therefore, 
the purchaser at the sale \yas entitled to the land, free from any mortgage 
lien. 10 B. H. R. 416. 

MORTGAGE-PROPERTY (Purchaser of Share of). 

901. A mortgagee sold part of the mortgaged property and then fore- 
closed, his purchaser being no party to the foreclosure proceedings. The 
mortgagee aud purchaser afterwards sued for recovery of possession of 
the mortgaged property, after foreclosure. Held, the purchaser could 
maiutaiu his suit, although he had not been a party to the foreclosure 
proceedings for the recovery of the mortgaged property, which had 
been purchased by him. -The foreclosure conferred absolute title to the 
whole property mortgaged on the mortgagee, and any body claiming 
uuder him. 3 B. L. R. App. 148. 

MORTGAGE-PROPERTY ( Sale of— by Mortgagee ). 

* 

902. Where money is lent upon the security of immoveable property 
of a nature incapable of division, and the mortgagee, on one of the 
instalments becoming due, has to sell the entire property, he does not 
thereby lose all lien over the surplus proceeds. 16 W. R. 246. 

903. The sale of mortgaged property by the heirs of a. mortgagee 
after it has been held and enjoyed by them upwards of 60 years, does 
not give a fresh cause of action to the representatives of the mortgagor. 
.16 W. R. 96. 

MORTGAGE-PROPERTY [Bale of— in Execution]. 

904. Where property is sold under a decree obtained on a mortgage- 
bond, the purchaser does not purchase merely the rights and interest of 
the debtor, but the right which the mortgagee brings to sell by virtue 
of thedecree. 10 W. R. 291. 
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905* Where the rights and interests of a mortgagor were sold in exe- 
cution of a decree declaring the mortgaged property liable for the mort- 
gaged debt, it was held that a putneedar, who had obtained a pottah 
from the mortgagor subsequent to the mortgage and in violation of its 
conditions, had no right or title to hold possession against the pur- 
chaser. 10 W. B. 151. 

i. 

906. Where a decree-holder brings to sale in execution of his decree 
property on which he holds a mortgage without notifying liis incum- 
brance upon it, and on being asked by an intending bidder at the time 
of the sale whether there is any incumbrance on the property, gives 
an evasive answer which misleads the bidder and induces him to 
purchase the property as unencumbered, he cannot subsequently claim 
as against such bidder to enforce his mortgage, 2 N. W. P. 315. 

907. When a creditor who holds a bond whereby property is mort- 
gaged, elects to take a money decree, and in execution thereof brings 
the mortgaged property to sale, he by that sale transfers to the pur- 
chaser the benefit of his own lien and also the right of redemption of 
his debtor. When, therefore, the decree-holder is himself the auction- 
purchaser, he obtains the right to have his lien on the mortgaged land 
satisfied. 23 W. B. 460,461. 

• 

908. Where money is lent on a bond under which property is hy- 
pothecated to the obligee, and the latter obtains a money decree against 
the obligor, not making the property liable for the claim, he is not 
entitled, except by regular suit against the party in possession, to follow 
the property, if it has meantime been mortgaged and sold in execution 
of a decree obtained by the mortgagee. 10 W. B. 27. 

* 909. Where a mortgagee sues on his bond and takes a money-decree, 
in execution of which he attaches and sells the mortgaged property, he 
transfers to the purchaser the benefit of bis own lien and the right of 
redemption of his debtor ; but the transfer does not include ticcadaree 
rights, if the ticcadar was not made a party to the suit on the bond. 24 

W. K. 210. 

910. Defendant No 1 ( G. C.) on 9th August 1863, borrowed money 
from plaintiff upon a bond, hypothecating property by way of siraple- 
. mortgage. On 27th August 1867, he executed a similar instrument in 
favor of defendant No. 2 ( G B ) on a further loan. On 13th May 1867, 
lie executed a second bond in favor of plaiutiff for the amount ( principal 
aud interest) due under the first bond. On 29th May 1869, plaintiff 
obtained a decree against defendant No 1 for the money due under the 
bond of 13th May 1867 ; and on 1 3th July 1870, defendant No 2 ( G B ) 
also obtained a decree upon his bond against the said debtor. In exe- 
cution of plaintiff's decree, the property was sold and purchased by 
decree-holder on 25th August 1870. After this ( G B ) also executed 
his decree and attached the property which, notwithstanding plaintiff's 
objection, was put up to sale and purchased by ( G B ), who obtained 
possession, plaintiff sues to have the sale to the latter set aside, and 
liis own purchase upheld : Held, that plaintiff, on purchasing at the 
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sale in. execution, took subject to the defendant’s security to this extent 
that the defendant by paying oJT the prior debt might establish his 
own security. 

Held, that the question whether plaintiff’s first security was extin- 
guished by his taking a second security, covering the original debt 
with interest, would depend upon the infcentiou of the parties which, 
iu this case, was shown by the original boud having remained in the 
possession of the creditor. 23 W. R. 338. 

MORTGAGE-PROPERTY ( Saving— from Salo ). 

911. An objector who wishes to save mortgaged property from sale, 
is bound to pay whatever the mortgagor is liable to pay under the 
decree. % 7 W. R. 493. 

912. Section 9 of Act I of 1845, enacts, that Collectors shall, at 
any time before sunset of the latest day of payment, receive as a deposit 
from any party, not being a proprietor of the estute in arrear, the 
amount of the arrear of revenue due from it, to be carried to the credit 
of the said estute at sunset aforesaid, unless before that time the arrear 
shall have been liquidated by a proprietor of the estate. And in case 
the party depositing, whose money shall have been credited to the 
estate as aforesaid, shall prove, before a couiptent Civil Court, that 
the deposit was made in order to protect an interest of the said party, 
which would have been endangered or damaged by the sale of the estate, 
be shall be entitled to recover the amount of the deposit, with interest, 
from the proprietor of tho said estate. Held, upon a construction of 
this section, that it only gave a personal right of action against the 
proprietor, aud did not create a lien on the estate. 

A mortgaged his estate to B. The mortgagor died, leaving a child- 
less widow his heir. A.' had children, living, at his death, by a former 
deceased wife. The widow of the mortgagor, who was in possession, 
let the estate fall into arrears for Goverument revenue, when the re- 
presentative of the mortgagee, in order to save the estate from public 
sale, paid the arrears. The mortgagee’s representatives afterwards 
brought a suit against the widow to recover the amount so paid 
which suit did not raise any claim against the estate itself, but sought 
ouiy to make the widow personally liable, and a decree was obtained 
agaiust her to that effect. When execution of the decree was sought 
to be enforced agaiust the widow, by sale of the estate, the mortgagor’s 
contingent reversioners intervened, and the Court held that execution could 
not issue against the estate of the mortgagor, which was uot liable. A 
supplemental suit was then brought by the mortgagee’s representative, 
to recover the amount of the decree so obtaitied, with interest, and for 
sale of the estate : The High Court hold, upoti the construction of 
the 9th section of the Act I of 1845, that the action to enforce the 
decree was confined to the widow’s interest iu her husband’s estate, 
which estate could not be sold. 

Upon appeal the Judicial Committee, in affirming the judgment, held, 
that the decree so obtained against the widow in possession, could 
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only be enforced against Her property in respect of such interest in 
her deceased husband's estate as she possessed. Held, further, that 
there were two courses open to the mortgagee's representative, first, 
to have instituted a suit to enforce the mortgage, and to tack to the 
mortgage the amount of the arrears of revenue paid to save the estate, 
and for a sale, or, secondly , to have proceeded under the 9tli section 
of the Act I of 1846, in a personal action. 11 M. I. A. 241,3^2; 8 W. R. 
P. C. 17. 

MORTGAGEE. 

913. A mortgagee is entitled to interest on account of the balance 
of putnee rents paid by him. I W. R. 133. 

914. The proper sum to be allowed a mortgagee for surinjamee 
is what he has actually spent as expenses of his management. 1 
W. 1 133. 

915. No decree to be given against a person as being the real 
mortgagee, without evidence of the benamee holding. 1 W. R. 133. 

9 Id. A bona fide mortgagee without notice, who has foreclosed, is 
not affected by any arrangement between the mortgagor aud other 
parties. 2 W. R. 34. 

916. A mortgagee who does not take possession of the mortgaged 
property at the expiratiou of the period of grace, but elects to give 
the mortgagor time to pay liis debt, cannot complain if the latter sells 
the property to other parties, who are willing to pay off the mortgage 
debt. 24 W. R. 429. 

9L8* A mortgagee cannot be bound by a decision relating to the 
property mortgaged iu a suit instituted long after the date of his mort- 
gage, to which he was not a party ; nor can he be deprived of his right 
to enforce his lien by a subsequent sale of the mortgagor's right, title, 
aud interest. 12 W. R. 362. 

<* 

919. Where a mortgagee becomes the purchaser of property sold, 
under a decree for sale obtained by him on his mortgage; it is not ne- 
cessary that the mortgagor should join in the couveyauce of the pro- 
perty to the mortgagee. 12 B. L. R. App. 7* 

920. Where a mortgagee, having the option of selling the mortgag- 
ed property or suing the mortgagor, elected the latter alternative and 
obtained a decree, his costs were disallowed by the Appellate Court. 
The defendant having committed further default as to instalments, 
the plaintiff sued him again and the first Court decreed the suit 
without costs; — Held that the first Court could not do otherwise 
than follow the rule previously laid down by the Appellate Court as 
to costs ; but that should the defendant default again, it would be 
well to consider the whole circumstances of the case. 23 W, R. 84. 

921. A mortgagee who executes a lease in favour of « mortgagor 
stipulating to pay him a certain amount annually as rent, is, as far as 



mortgages (fraud of). 199 

** 

the payment of that sum is concerned, a tenant of the mortgagor, and 
muftt he sued for any arrears of such rent under Act X of 185U* W. R. 
S. N. 93. 

922. The mortgagee of the property sold subject to his mortgage 
is not entitled to have the surplus proceeds paid to him in satisfaction 
of the decree which he had obtatined upon his mortgage, and upon 
which he had issued execution. 6 W. R. Mis. 13. 

923. Plaintiff having asked for and obtained the residue of the 
sale proceeds after all the judgment-creditors had been fully satisfied, 
was held not to have abaudoued his right as mortgagee. 7 W . R. 399. 

MORTGAGEE (After Foreclosure). 

92 4. A mortgagee after foreclosure is entitled only to so much of 
the property as belongs to those members of the family with whom he is 
dealing. 1 W. It. 334. 

MORTGAGEE (Duty of). 

925. A mortgagee in possession of mortgaged premises is bound to 
keep them in necessary repair, and is at liberty to charge for the same 
with interest. 9. W. R. 488. 

MORTGAGEE fFirst and Second). 

926. Where a person mortgages his property first to A, and then 
to B, B takes the mortgage subject to A's lieu. A is not bound to 
warn B that he has a previous lieu ; it is the duty of the borrower to 
give all information to the lender. If A stood by while the borrower 
was negotiating a loau with B and kept silence though he knew that 
the borrower had again pledged his property to B, such silence could 
not be construed into a waiver of his claim, or in any way affect his 
rights. 4 W. R. 45. 

927. Second mortgagees, failing to preserve their lieu on the es- 
tate by paying off the debt due on the prior mortgagee, canDot oom- 
plain against the first mortgagee for taking advantage of the right which 
the law gives him of enforcing his claim against the mortgaged pro- 
perty. 1 W. R. 20. 

MORTGAGEE ( Fraud of ). 

928. The mortgagee in possession and another having sought to 
deprive the mortgagor of his title to redeem by means of a secret pur- 
chase of the mortgaged estate between them including the fraudulent 
device of a sale by auction for arrears of revenue, such arrears bein 
designedly incurred by the mortgagee in possession, it was held that 
suit for redemption and for possession instituted many years after the 
sale for arrears was not barred by section 24 of Act I of 1845. 

If a mortgagee in possession fraudulently allows the Government Re- 
venue to full into arrears \vith a view to the land being put up to sale 


bo * 
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and his buying it in for himself, and he does in fact become the pur- 
chaser of it at the Government sale for arrears, such a purchase will not 
defeat the equity of redemption. 5 W. R. P. C. 83. 

929^ JM and M pimdahs borrowed money from R and G, 57m- 
guti on the security of a simple mortgage of a share of 4 taloolcs in- 
cluding one called kalleangha . In the following year, R and G obtain- 
ed a simple money decree against the pandahs and attached their share 
in the talooke, but did not proceed to sale. The year after, one B L bhu- 
gnt advanced a sum upon a simple mortgage of the same share of leal- 
leangha, which money was immediately handed to It and G in satis- 
faction of another advance which they had made to the pundhas ; the 
sum advanced by B S was procured through the agency of It. Subse- 
quently B L obtained a simple-money decree for his debt and attach- 
ed' and sold the share of taloolc kalleangha comprised in his security 
and purchased the property himself at a small price, notice of It and 
G's claim having been given prior to the sale. R and G then brought a 
suit against the pundahs B L aud others with the object of determin- 
ing plaintiffs' mortgage lien and obtaining an order for the re-sale of 
the 2 annas share of 3 out of the 4 taloolcs including kalleangha . 

Held that as plaintiffs had fraudulently concealed the fact that they 
had themselves made a prior advance upon the same property, they 
could not set up their rights as mortgagees in opposition to B L. 
The effect of their fraudulent statements was that B L must be consi- 
dered the first mortgagee, and tho fact of his having purchased the 
property himself at a sale in execution, after notice of plaintiffs' mort- 
gage, did not affect his rights as mortgagee. 1 1 W. R. 28C. 

MORTGAGEE (In Possession). 

930. There is no law restricting a mortgagee to the receipt, by way 
of interest, of the amount of principal lent. The mode of calculation 
to be followed in such cases is every year to add the amount of interest 
to the principal sum. aud thon deduct the value of the usufruct. 2 

W. R. 289. 

931. Under an English deed a mortgagee is entitled to possession 
before foreclosure immediately upon default, and he would hold pos- 
session Subject to his own right to foreclose and to the mortgagor's 
right to redeem. 

The decree in the foreclosure suit would not be binding on a party 
who purchased bona fide the rights of the mortgagor, or a portion of 
them, before the pendency of any suit against the mortgagor. 6 W. 

R. 269. 

932. Possession by mortgagees cannot be adverse to the heir of 
the deceased mortgagor so as to make limitation apply. W. R. S. N. 58. 

933. Held that a mortgagee in possession of land was bound to 
cultivate the best crop which it was ordinarily capable of yielding. 2 

. H. R. 211. 
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934. A mortgagee (if unable to obtain, or if deprived of possession 
of the property mortgaged) may sue for the consideration- money. I 
W. R. m. 

935. In a suit by a mortgagee for possession of the mortgaged pro- 
perty, on the allegation that some of the defendants under subsequent 
mortgages and purchases had oppossed him in obtaining possession, and 
to have it declared that the said mortgages and purchases were inopera- 
tive. Held, that the plaintiff had but one cause of action upon his mort- 
gage-deed, and was right iu joining all the defendants in this suit. 22 

W. R. 5 

93G. Held that a mortgngee whose bond wns registered was entitled 
under section 230 Act VUJ of 1859, to recover possession of the mort- 
gaged land, of which he had been dispossessed, under a decree obtained 
against his mortgagor, by another mortgngee, whose mortgage bond 
had been subsequently registered, on condition _ that he satisfied the 
claim of the decree-holder : otherwise the defendant to be entitled to 
possession on his satisfying the plaintiff’s mortgage claim. 2 B. H. R. 209. 

937 It is not necessary before instituting a suit against a third party 
to obtain possession as mortgngee, to first establish title under the 
deed of mortgage in a suit against the mortgagor. It is necessary 
that the mortgagee should show the extent of the rights and interests 
of the mortgagor in the property sued for. 

But it is sufficient for this purpose to make the mortgagor a defendant 
in the suit, and there is no necessity for a separate suit against such 
mortgagor. 2 N. W. P. 72. 

938. A deed of mortgage, and conditional sale, contained a co- 
venant for possession by the mortgagee during the mortgage term* 
Possession was withheld, though the mortgagor received the mortgage- 
money. Held, that an action would lie by the mortgagee against the 
mortgagor for recovery of 'the principal and interest, money advanced. 

4 M. 1. A. 444. 

939. A mortgagee in possession of the mortgaged land, who, in- 
stead of letting it to ryots and realizing the rent in the ordinary way 
cultivates it himself, is not responsible or liable to account forth© whole 
of the profits arising to him by farmmgtbe land, but only for such profits 
as he would have realized had he let it to a tenant, or as the mortgagor., 
would have realized had he let it. 7 W. R. 244. 

940. Held that a mortgngee in possession was entitled to be allowed^ 
for expenses incurred iu connection with the Revenue Survey of 
land mortgaged to him. 2 B. H. R. 220. 

94 1* On a question of the right of a mortgagor to redeem by deposit 
of the principal sum due only, the length of possession by the mortgagee 

is immaterial. G 13. L. R. App. 53. 

942. Suit for Government revenue paid by mortgagee in possession 
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' ol property mortgaged for a debt secured by an instalment bond execut- 
ed in his favor by the mortgagor through a mooktcar . Although the 
plaintiff could not prove the execution by the defendant of the power 
of attorney in the name of the person alleged to have signed the bond 
for the defendant, yet as tha plaintiff had paid the arrears of revenue 
due on the mortgaged property in the bona fide belief that he had a 
rightful interest in it, and would thereby save the property from sale, 
auu be entitled to recover the money so paid, such payment was held 
to be not officious and the suit was decreed. 5 W. II. 14,i? 

943. Mortgageof a village which was partnership property, made 
y some of the partners for the benefit of the firm, held binding on a 

member of the firm, though not executed by him. 

In pursuance of a stipulation contained in a mortgage-deed, that the 
mortgagees should be at liberty to place a Metha (or clerk ) of their 
own to receive the collections, to be paid a weekly salary by the inort- 
gflgor, such officer Was appointed, who received the collections for the 
mst few years, and paid them over to the mortgagees, but afterwards 
discontinued such payments, and handed over the amount of the ej- 
ections to the mortgagors. Au attachment having issued against the 
estate at the suit of a late partner for the amouut of his share of the 
property upon a dissolution of the partnership, held by the Judicial 
Committee ( overruling the judgment of the Sudder Court ), that the 
appointment of a mehta by the mortgagees was a possession by them 
only so long as he continued to pay the collections over to the account 
of their mortgage, and that the subsequent payment by him of the 
collections to the mortgagors did not create a forfeiture by the mort- 
gagees ; the effect of the power to appoint a Mehta being merely 
equivalent to the mortgagees' right to receive the rents and profits if 
they should think fit, and would not operate so as to postpone their 
security to the attachment subsequently obtained, unless they permitt- 
ed the payments to be made to the mortgagors after notice of such at- 
tachment. 2 M. I. A. 487 ; 6 W. It. P. C. 10,1 1. 

944. A mortgagee in possession occupies a fiduciary position towards 
all the persons interested as proprietors in the mortgaged estate, 
and to all he is answerable for whatever mesne profits he may receive 

iu excess of the amount whioh he is entitled to receive by law or agree- 
ment. 

And when some of the proprietors assert claims, and assert such 
, claims on behalf of themselves alone, he is entitled to require the claim- 
ants to establish the extent of their claims. 

It is the practice of the Courts to accept the Jnmmab under, papers 
which are filed by the putwarees under the #amindar's supervision as 
primafiacie evidenoe of the profits of the estate, it being open to the 
mortgagee in possession to show that the amounts entered could not 
with due diligence be collected. 2 N. W. P. 2 1 7. 

945. Where an auction- purchaser at a sale in execution of a mort- 
gagor's rights, forcibly dispossesses the mortgagee, the mortgagor is 
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not liable for the purchaser's illegal acts. The mortgagee should have' 
retained possession and taken measures to prevent forcible dispossession 
or to recover possession against the purchaser. W. R. S. N. 848. 

946. A mortgagee in possession, in paying the Government revenue 
to save the estate mortgaged to him, has a claim on the mortgagor for 
his lache* in not paying that revenue which, under the mortgage deed, 
he was bound to pay. W. R. S. N. 210. 

947. In a suit for possession of property which plaintiff’s vendor 
( K ) had purchased from one A. R. K, the defendant in possession, 
claimed to be entitled to retain possession as purchaser under a sate in 
execution of a decree against A, which had been obtained on bonds which 
pledged the property altliogli the mortgage was not declared in the 
decree : Held that, if R K could prove that by the bonds in question 
this property was pledged as security for the debts covered by them he 
would be entitled to remain in possession. 24 W . R. 94, 

948. A loan transaction in 1837 was effected by two deedsjSr#fa 
Kabul a, an absolute deed of sale, and secondly, an Ikramamah, or deed 
of agreement, constituting a mortgage. 

The Ikramamh provided, that if the mortgagor paid, within ten years, 
a lump sum at the rate of 12 percent . interest, he was to recover back 
the estate and the balance' of collections less charges. The mortgagee 
entered iuto possession, No interest on the principal sum was paid at the 
time stipulated, and iu 1859, a redemption suit was brought by the mort- 
gagor's heir and for possession. Held, ( 1 ) that the Ilcrarnamah did 
not take the case out of an ordiuary mortgage transaction ; ( 2 ) that 
Bengal Reg. XV of 1793 did not apply, and an account directed to be 
taken of what had been received by the mortgagee, upon the footing, that 
the interest which accrued from time to time, was to be set off against the 
rents and profits received, and th,e mortgagee 4 only to account to the 
mortgagor, for the rents, profits, and interest which he might have re- 
ceived, over and above the interest then due to him on the mortgage. 

Semite , — Section 6 of that Regulation is repealed by section 7 Act 
XXVIII of 1855. 14 M. I. A. 443. 

MORTGAGEE, IN POSSESSION i' Account by). 

949. Exposition of the nature of the accounts to be kept by a mort- 
gagee in possession. W. R. S. N. 177. 

951. Since the repeal of the usury laws, a mortgagor, and mortga- 
gee may make what contract they please with reference to the profiita 
of the mortgaged estate, and the mortgagor may by contract deprive 
himself of the right to compel the mortgagee in possession to accouut 

for the profits. 6 W. R. 283. 

951. In a suit to recover possession of mortgaged property on the 
allegation that the usufruct had liquidated principal and interest, the 

production of accounts is necessary. C W. It. 84. 



204 


mortgagee, in possession (account by). 


P.IV. 


952. In the case of a raortgnge by a zuri-peskgee lease, the mortga- 
gor is entitled to an account from the mortgagee notwithstanding an 
express stipulation in the lease that the latter shall not be liable to 
accouut. o W. R. C. . 

I. A mortgagee in possession is required to account to the mort- 
gagor, previously to bieng allowed to foreclose. 1 W. Ii. 3 €6. 

96 4. To enable a Court to ascertain the awnount received by the 
mortgagee whilst in possession, the ^nortgagee should file his juni- 
ma-wassil-bakee papers, and proceed generally in accordance with sec* 
tioii 1 1 Regulation XV of 1793. 6 W. It. 53. 

955. According to section 10 Regulation XV of 1793, it is the duty 
of the Court to take an account of the receipts of the mortgagee in 
possession, and then to adjust the mortgage account of principal and 
interest. W. R. J3. N. 109. 

950. In a suit for redemption of mortgaged lands, accounts must 
be made up before a decree is passed, that it may be ascertained whe- 
ther or not the mortgagee has been paid off, &c. 2 N. W. P. 207. 

957. In a redemption suit under the old law for the possession of 
land the subject of an usufructuary mortgage, the plaintiff is entitled 
to an account, even though the terms of the original agreement exempt 
the defendant from his liability to an account, and although the prin- 
cipal sum advanced is very small. 10 W. R. 307. 

958. The duty to which mortgagees are bound by section 11 Re- 
gulation XV of 1793 is to keep an account of gross receipts from the 
property mortgaged, and also the expenses of management and preser- 
vation. The gross receipts must be such as the mortgagor himself 
would have been entitled to ; and if he could not, by reason of an in- 
tervening lease, call for an account of the collections, neither can his 
mortgagee ; and if a valid engagement is made, qualifying the usu- 
fructuary possession, the account of the receipts must be subject to 
that modification. 

The verification required by section 11, of the mortgagee's accounts 
need not be by his personal oath in all cases. The Legislature never 
intended that a man should swear positively to knowledge of that of 
which lie can have no personal knowledge. 1 1 W. U. P. C. 19. 

959. It is the duty of a mortgagee of fractional share of an estate 

held in joiut tenancy to see that lie receives out of the estate all that 
the mortgagor ought to have received, not only that all unseats are 
realized and brought to account, but that the expenses are regulated 
with care. * 

One of several joint mortgagors can sue alone to redeem, there be- 
ing no necessity to determine the extent of his share in the mortgag- 
ed property. 2 W. R. 150, 

9G0. Held (by Pliear J ) that, mortgagees are bound to exhibit the 
detailed items of all their actual receipts and disbursements to the 
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time of accounting, verified by themselves and accompanied by all 
vouchers. 9 W. R. 572, 

961. A tnortgHgee in possession is bound to give an account of all 
payments made towards the liquidation of his mortgage. On his refu- 
sal or neglect to furnish such account, every presumption will be made 
against him. 6 W. tt. 127. 

962. Where a mortgage lease was granted, and whilst the term 
was running, the mortgage account could not be taken ; but where the 
lease had expired the account to be taken on the ordinary footing of 
the receipt of rents and profits of the mortgaged estate. 6 M. 1. A. 423. 

963. Though a mortgage bo not an usufructuary mortgage, the 
mortgagee in possession is bound to give an account of the profits rea- 
lized by him from the mortgaged property so long as it was in his 
possession, whether he took possession with or without the consent 
of the mortgagor. 7 W. 11. 30. 

/ 

964. Mortgagees in actual possession should under section 1 1 Re- 
gulation XV of 1793 be examined is to the truth of mortgage ac- 
counts, excluding persons who according to the manners and customs 
-ot* the country are unable to appear in Court, or others who from 
their position are not likely to be acquainted with the actual state^of 
the facts. Where one of the co-sharers has a competent knowledge 
of the facts, his deposition is sufficient to prove the truch of the ac- 
counts. 14 W. R. 66,67. 

9(3 5 . In a suit to recover from the mortgagor the sum advanced 
to him by the plaintiffs, he having unlawfully dispossessed them from 
the land, the Lower Court fouud that the mortgagor was lawfully in 
possession, and that the money advanced had all been satisfied out of 
the proceeds of the land received by the plaintiffs. Held, that in 
such a suit the plaintiffs who were really the accounting parties,could 
not complain that no account had been required from the mortgagor. 
1 W. R. 11. 

966. When the account of the mesne profits and expenditure by 

the mortgagees in possession are unsatisfactory, an account, whether 
as incidental to the question of foreclosure, or redemption, is to be 
taken, as provided by Bengal Regulations XY of 1793, section 11, and 
I of 1798, section 3. 10 M. I. A. 1. 

967. The Zilla Courts, in coming to a conclusion as to the state of 
the mortgage accounts having proceeded not upon proof of the actual 
collections which were or ought to have been made by the mortgagees, 
but upon materials which were in great measure speculative and con- 
jectural, their decision was set aside. 1 W. R. P. C. 19. 

968. In taking the accounts, as between a mortgagor and a mortgagee 
in possession, the interest may be set off from time to time againt tbe 
rents and profits, the mortgagee only accounting to the mortgagor for any 
rents, profits, and interest on the same which he may have received over 
and above the interest due to him upon the debt. 10JB. L. K. P. C. 386, 
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MORTGAGEE ( PRIOR AND PUISNE ). 

969. Held, upon the construction of section 1 1, Bengal Regulation 
XV of 1793, that the production of accounts by a mortgagee in posses- 
sion seeking to foreclose cannot be called for when there is niether plea 
nor proof that the usufruct had liquidated the principal and interest, 
and where no deposit had been made to cover the balance admitted to 
be due. 

The necessity for a mortgagee in possession to produce his accounts 
arises 

First, when the mortgagor has deposited the principal money, leav- 
ing the question of interest to be settled by an adjustment of the account. 

Secondly , when the mortgagor has deposited all that he admits, or 
alleges, to be due ; and 

Thirdly , when he pleads and undertakes to prove, that the whole of 
the principal and interest has been liquidated by the usufruct of the 
mortgaged premises. 10 M. I. A. 341 ; 5 W, tt, P. C. 47. 

MORTGAGEE (Prior and Puisne). 

970. The rule of Hindu law that a mortgage with possession takes 
precedence of a mortgage of a prior date, but unaccompanied by pos- 
session does not apply to Guzrat . 

Where in Guzrat the defendant, a puisne mortgagee in possession, had 
notice of plaintiff's prior mortgage, the defendant was held not en- 
titled to claim the benefit of the above rule of Hindu law. 

Registration could not of itself alter this rule of Hindu law except 
*o far as effect may be given to it by Statute, and registration secures 
the same object which the Hindu law intended to secure by requiring 
possession, viz ., notice to subsequent incumbrances of the existence of 
a prior incumbrancer. 11 B. H. R. 41. 

971. The security to which a mortgagee becomes entitled under the 
ordinary form of mortgage in the mofussil is the right to sell the en- 
tire estate of the mortgagor as the same existed at the date of the 
mortgage, and he cannot be deprived of this security by any subsequent 
charges on the property or prior unregistered charges which the mort- 
gagor may create or have created. When he brings the property to 
sale, the sale is an out-and-ouc sale of the estate of the debtor, and the 
purchaser takes the property subject only to those encumbrances which 
were in existence at that date, though such of the subsequent encum- 
brancers as may, at the time of the sale, have taken out execution, 
may have a right to satisfy their claims from the surplus proceeds of 
the sale. 

In applying section 259 of the Code of Civil Procedure to cases of 
the above description the words “ the right, title, and interest of the 
defendant in the property sold ” must be understood as meaning the 
right, title and interest which the decree ordered to be sold, i. e the 
right, title, and interest which the judgment-debtor had in the pro- 
perty at the time of the mortgage. 7 B. H. R. A . J. 146. 
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MORTGAGEE (Suit by-torftiae 

972. A mortgagee claiming trtleotfoerwuie thta from tke execution 
debtor is competent, oh behalf of himself and his m artosgor, to »uo to 
raise &n attachment on the property of which kok„ 

The Court of first instance found against, the defendant on a matter 
of fact, btafc decreed in his favour on a point of law; and, on appeal 
by the plaintiff, the defendant omitted to file a memorandum of ob- 
jections to the adverse finding of fact of the Court 6t ' first? instance. 
The Appellate Court, without going into the question of fact, con- 
firmed the decree of the Court of first instance on tM. point of law. 

Held that the High Court, in special appeal, conld under these cir- 
cumstances, give judgment in favour of the plaintiff witKeet a remand. 
5 B. IL A. J. 194, 

MORTGAGEE (Without Possession). 

973. A mortgage without possession is not, in Hindu law, abso- 
lutely invalid but is binding as between the mortgagor and mort- 
gagee. 

A purchaser with possession at a Court's sale, whose certificates of 
sale is registered, boyd the right, title and interest of the debtor, 
burdened with the lien of a prior mortgagee, without possession, 
whose deed of mortgage is registered. 9 B. H. ft. 304. 

974. In order that a Hindu mortgagee may successfully maintain 
an action of ejectment against third persons wrongfully in possession 
of the mortgaged property, it is not necessary that snch mortgagee 
should have been put in possession by his mortgagor. He can bring 
his action "based upon the title of his mortgagor, if the mortgagor had 
a good title to the land, and was in possession of it within twelve 
years before the suit was brought. 

v A mortgagee is not affected by a Mamlatdars’ order, made under 
Bombay Act V of 1864, on the application of the mortgagor for pos- 
session subsequent to the date of the mortgage. 9 B. H. R. 275. 

• 

975. A mortgage "in the Iconhan without possession is invalid as 
agaiust a subsequent mortgagee with possession, but the registration of 
such a mortgage cures any defect or imperfection arising from the 
non-cornpletion of the transaction by delivery of possession ; and a 
deed so registered is good against a non -registered mortgage though ac- 
companied by possession. 8 B. H. K. A. J. fiO. 

976. The right of a mortgagee without possession to foreclose docs 
not cease 12 years after his alleged mortgage. The possession of the 
mortgagor is not to be presumed to be adverse to, but may be perfectly to 
reconcilable with the subsisting lien of the mortgagee. The question 
of limitation depends on whether there is a mortgage actually 

ing »?nl acknowledged by the acts and conduct of the parties within 
years before suit. 1 W. It. 240. 

977. The mortgagee without possession of certain lands in 
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(under a mortgage-deed of the lot of August 186#} on the 1 6th of Ap- 
jil l§^7 r eb^inqda decree awarding to him possession of the morigag- 

^uih^ i Utfr pfJjuly Ipllowing, the mortgagor Bold the 
»op . who had distinct, notice of the 

a& i of §ale was. duly registered. The plaiutiff there- 
upon c&ijn&f '1b’ s lic^d ; ^io. premises free from the mortgage. 

Held thut, ,jfcbaqgh a mortgage in the Bekhan must be accompanied 
by^jKPseswa ftp } gi,Fe it validity against third parties, it is not abso- 
lute foid fjorwant of such possession, and that tlie plaintiff, having 
notice qf ifc,MhQp}d not bo allowed to hold the premises free from the 
mortgage* 7 R.,11. R. A. J. 60. 


978. A mortgagor is not bound to give notice to his mortgagee of 
a transfer of his rights. 12 W. R. 105. 


979* A mortgagor creating an enoanxbranee subsequent to the mort- 
gage must show, that it has not injured the .out-turu of the property. 
12 W. R. 19. 


The acknowledgment m writing of the title of a 
need not be made directly to the party entitled. 3 N. W. P. 78/ 

981. A suit for redemption does not bar the mortgagor from after- 
wards suing the mortgagee in possession for mesne profits payable 
between the date of suit and the execution of decrees. 7 W. R. 364. 

982. Where a mortgagor omitted to plead in the foreclosure suit that 
be did not obtain the whole of the consideration-money, he was not 
permitted to set up. that plea for the first time in the subsequent suit for 

possession, . W. R* S. N. 206. 

983. A mortgagor cannot ask for a decree for possession without 
tendering the whole of the mortgage-debt* 17 W. R. 342. 

A Judge has no discretion to extend the time allowed to a 
mortgagor under section 8 Regulation XVII of 1806. 5 W. R. 

Mis. 31. 


985. The mortgagor’s legal representative is the person who either 
by law or by contract between the parties succeeds the mortgagor in 
the position which he holds relative to the mortgagee, in respect of 
the property : and a succession of this kind may occur either by the 
death of the mortgagor or by assignment of the equity of redemption. 

23 W. R. 


986. Where the mortgagor represents himself as the owner of the 
property mortgaged, though another party in another suit alleged him- 
self to be the real owner and afterwards denied the allegation, yet 
as < the mortgagor dealt with the mortgagee as principal, he is 
to tlie mortgage. ^1 W. R. 366. 

937. Where a mortgagor Sues to recover possession of the mortgngbd 



(nr mmimnmO’ S4t 

* 

property on the ground tliut the lean has been paid off from the as- 
sets of the estate, and that be is entitled to recover surplus collections, 
and the Court finds that * large balance in favor of the mortgagee stall 
exists, plaintiff » not entitled to oo&tlitiOQal decree, and the suit should 
be dismissed. 8 W. H. 389. 

# 

MORTGAGOR (In Posseeeion). 

988. If a mortgagor in possession who is entrusted with the dbmini- . 
on over the mortgaged property by the mortgagee in %h||p the pro- 
perty is in a mortgage in the English form, wilfully def&ffiPand causes 
the property to be sold for arrears of Government Revenue for the pur- 
pose of defrauding the mortgagee and purchases it bvnamee, he is liable 
to be punished for criminal misappropriation uuder station 4/05 of the 
Penal Code. 5 W. R. 230. 

989. A dealing between the ticcadar of the mortgagee and the mort- 
gngor, by which the former becomes the purchaser of the mortgagor's 
rights, does not of itself necessarily change the relative positions of the 
ticcadar and the mortgagee, aud convert the former into mortgagor 
in possession. 1 W. It. 201. 

4 

990. The defendant mortgaged certain premises to the plaintiff by 
a deed of mortgage which contained a condition that the mortgagor 
should remain in possession so long as the interest was regularly paid. 
Default in payment of the interest was made, aud the mortgagee sued 
for possession of the mortgaged premises. 

Held, that the mortgagor was entitled to equitable relief against the 
entry of the mortgagee on payment of all arrears of interest, together 
with interest upon each instalment and costs; And three months' tiine 
was allowed to the mortgagor to make such payment. G B. H. R. A. 
J. 121. 

\ 991. The transaction of mortgage effected by a bye-biUwafa is, nnder 
the Regulations, essentially the same in regard to the relation between 
the mortgagor and the mortgagee as an Euglish mortgage. 

Althogh the mortgagee has, ou the occurrence of the default named 
in the deed, a cause of action to recover possession, if withheld from 
him adversely, he has no cause of suit if possession by the mortgagor 
is from that time held and continued with his permission. And so long 
as the relation created by the bye-bil-wafa can be said to be subsisting, 
it would probably be right to infer that the possession of the mortgag- 
ed property by the mortgagor was held with the permission of the mort- 
gagee., unless some act was done, or claim advanced, by the mortgagor 
inconsistent with the subsistence of such a relation. 

It would be reasonable to infer from the pAyinent of interest that 
the mortgagor's possession was permissive, but such possession ought 
not to be treated as adverse so long as the mortgagor asserts a title, to 
redeem and advances no other title inconsistent with it. 22 W. R. 513. 

992. The defendant mortgaged certain immoveable property to the 



plaintiff by a bye-bil-wafa, or dead of conditional sale, dated *2^th Ja- 
nuary 1884. The deed stipulated that the ttiortgagHieU stodd be 
repaid on the expiration of * three years. irera the date of the execution. 
The. money was not repaid at the aiipnkfcedperiod, and the mortgagor 
remained in possession of the property, but there was some evidence 
to ehow that lie had made pay trie nts of interest on the mortgage-debt 
to the plaintiff. Iu February 1870 the plaintiff t66k prooeedifags to foro- 
close the mortgage, and on 10th February 1872 he instituted a suit 
for P° ss <ftgHty| bf the property. The defence was that the suit was bar- 
red, the pl^tiff liaving been out of possession for more than twelve 
years previous to the institution of the suit. Held, that payment and 
acceptance ^of interest was evidence of the continuance of the relation 
between the parties created by the mortgage-deed, and until the 
piortgagor advanced any rights adverse to the moa^gagee, the posses- 
sion of the mortgagor was permissive, and no cause of action accrued to 
the mortgagee. 14 B. L. R. 315. 

993. A mortgage made in 1845 in the English form, contained a pro- 
viso for redemption, and for the mortgagor continuing iu possession 
until default in payment, in which event the mortgage deed gave a right 
of entry to the mortgagee. Default was made in payment of trie mortgage 
money by the mortgagor, but, no steps were taken by the mortgagee to 
obtain possession. In 1849 the mortgagor sold part of the mortgaged 
estate, and the puohaser entered into possession and registered his title. 
The assignee of the mortgagee afterwards brought a suit for foreclosure 
to which the purchaser was not made a party, and in the year 1862 
obtained a decree for foreclosure. In a suit brought by the assignee 
of the mortgagee against the purchaser for possession of that part of 
the estate so purchased by him from the mortgagor, held, by the, Ju- 
dicial Committee, affirming the judgment of the High Court at Calcutta, 
that ns the mortgagor after default, and the purchaser under him had 
been in possession for more than 12 years before the suit for possession 
was instituted, the Limitation of Suits Acts XIV of 1859, section I, 
cl. 12, was* bar to the suit. 14 M. I. A. 144. 

MORT3AGOB, BIGHTS OF ( Purchaser of}. 

994. Where property, with legal encumbrances upon it, is sold in 
execution of a decree obtained on a mortgage -bond, it is sold subject to 
the encumbrances, and the purchaser can only recpver possession on 

off those eucumbrauces. 24 VV. It. 348. 

995. The purchaser of the rights of a mortgagor who obtainoi pos- 
session of the property, cannot be ousted summarily by a subsequent 
purchaser of a money decree against the mortgagor. f 9 W. R..269. 

MORTGAGOR ( Tender by ). 

990. A .tender by one or more a of several mortgagors is not such as 
a mortgagee is bound to accept, unless it* is made conjointly by the 
whole of the mortgagors, or on their behalf and with their content. 
21 W. R. 428. 

Where a decree deeWrbd plaintiffs’ right to redeem a mortgage 
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whenever within the month etJtth they paid the mortgage money , hot 
dal not direct that the money should be paid into Court, and plaintiffs 
brought the money into Court on the 1st day of the following month, 
the last day of Jeth falling on a Sunday, bat did not, however, take out 
execution for some months, nor apprize the defendant that they had 
paid the money into Court. Held, that such payment was not a pro- 
per tender, and that to make it a proper tender the plaintiffs should 
not only have paid the money into Court iu the month of Jetk, but 
were bound to see that the mortgagee in possession had due notice of 

such payment. 3 N. W. P. 80. 

998. The year of grace allowed to a mortgagor by Regulation XVII 
of 1806 to tender or deposit the amonnt due to the mortgagee, includes 
authorized holidays, the mortgagor not being entitled to the dednotion 
of any holidys which may occur when that year expires. 9 W. R. 683. 

MORTGAGORS [ Joint ]. 

999. Where a mortgagee comes to an arrangement with three out of 
five joint mortgagors by which be consents to take, as payment a money 
decree against three of them, the amount of the decree must be con- 
sidered as a snm paid in reduction of the liability of the five. 22 W. 

R. 310. 


MUTUALITY. 

1000. An agreement whereby the defendant under took to pay to 
the plaintiff and two other co-creditors of an insolvent a share m any 
sums which he. might recover from the insolvent, in consideration of 
receiving a share in any suras which might be recovered by tfie other 
creditors is not, though- the plaintiff has passed no similar agreement 
in favor of the defendant, invalid for want of consideration or mutuality 

of obligation. 

' * 

Where, however, one of the person in whose favor the agreement 
was passed, without making the others parties sued the person who 
executed it to recover his share, it was held that the suit was not 
maintainable, as it could only be brought as a suit between partners for 
an account, and the result of all thepartnershiptransactionsmust .be 
brought at once under the view of the Court. 9 B. H. R. 418. 

N 


NEGOTIABLE INSTRUMENT. 

# 

1001. The rule laid down in the cases of Gill v. Cubitt (3 BAG. 466) 
and Down v. Hailing ( 4 B & C 330 ), that the negligence of a party 
taking a negotiable instrument fixes him with the defective title of the 
party passing Hr, observed upon, and those cases declared to be no 

longer law. 6 M. I. A. 2. 
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1002. A till of Bale, though signed and registered, was oeter deli- 
vered hy the vendor. The plaintiff’s case was that he had paid a part 

ply of the purchase-money. Held that no question could arise as to 
onus pi proving payment of the consideration-money, and that'hhe Lower 
Court having found as a fact that no part of the purchase-money hud 
been paid, the vendor could not be compelled to complete the transfer. 
5W.R.248. 

♦ , * j § * 

NON-ACCEPTANCE. 

1003. Ib# plaintiff entered ip to * contract with the defender t to 
sulphur, tp be imported, by the -ship Mivhael Angelo, Noaqlphur 
by the 3 (iclml Angela oopsigued to the plaintiff, aud he pro- 
cured it elsewhere, but the defendant refused to accept it. In ad action 
for non-acceptance, held, that the defendant was not bound to accept 
sulphur not imported by the Michael Angelo . 2 fi. L. R. 0. J« 154, 

NON-DI&IVEBY i Of Goods ). 

1004* A cent cotton to B’s screw-house, to be screwed. It was placed 
4n B’s godowns, in charge of which was servant of B’s who kept entries 
of cotton received and given out. B's durwan kept the key of the godowns. 
B proved damage, no rent was paid for godowu room, but it wub shown 
that, * on several occasions, when cotton had been left by owners for 
some time in the godowns, and ; removed unscrewed, rent had been paid ; 
it was allowed that it was for the mutual interest of both parties 
the cotton should be so kept. The custom was that the screwing 
be paid by the purehaserea of .cotton, to whom it was 
the diction of the vendors. In an action by A, for 
pf;soma of his cotton, field, per Norman. J., that 
a gratwitoR? bailee of the goods, and that he was oplv bound 
to the account for the manner in which they had been kept, which ho 
had satisfactorily done. A's suit must be dismissed* 

^9 affirmed on appeal j but perJPeacock 0. J, Q uere : — Was B a 
at all ?-r-per JlerkW J. B was a bailee for custody, but not a 
* '■ l B. L. R, O. J. 38. 

. 

( Of Contract ), 

i 

1005. By a contract entered into between the plaintiffs and defen- 
dant, the plaintiff agreed to sell certain good ex a specific ship to the 
defendant, the goods to be take# delivery of within 45 days, and 10 
days to be allowed for inspection, and claiming allowance for any 
damaged-goods ; the defendant to take the risk of damage from the dated 
of the contract. The period for taking .delivery and for inspection date 
from the 13th of M&y* The plaintiffs did not reqeive the whole of the 
joodfiTuntii the 10th of June, and therefore were pot ready to perform 
ipeir contract by submitting them for inspection within (lie specified 
tipi© ; the defendant did not call upop them to do so. In a suit for 
breach of the contract by the defendant ip not accepting the goods, held 
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that the plaintiff® not being in a position to complete the contract, no 
cause of action had arisen* Held on appeal* the good* ought to hare 
been ready for inspectiqu within the 10 days stipulated, ana the plain- 
tiffs not having shown that they were ready and willing so to perform 
the contract, had no right to action, notwithstanding that the defendant 
never; in fact, called on them to deliver the goods for inspection. 

The words " ex a certain ship ” must be taken to mean that the 
goods are really landed, and not in course of being lauded, and there- 
fore, independently of the question of the necessity on the part of the 
plaintiffs to show their readiness to perform their part of the contract, 
the defendant was not bound to take goods on boardship, in respect of 
which if the contract were binding upon him, he would have been found 
to take the risk of any damage or loss to the goods on boardahip, or in 
the course of landing, 3 B. L. R. 0. J. 183. 

29 QTES ( Bought and sold ; . 

1006. The defendant, a Hindu, entered into a contract of 
with the plaintiff through the medium of a broker. The broker made 
no entry of the contract in his book, and there was a material variance 
in tho bought and sold notes delivered by him. The notes were accepted 
and retained by the plaintiff and defendant respectively. In an actio ft 
for ntfn-ddjvery under the contract, held that the contract was made 
before the notes were written ; the notes were sent by the broker to 
his principals merely by way of information ; and the Statute of Frauds 
not applying, the plaintiff was at liberty to give parol evidence of the 
terms of the contract. 9 B. L. R. 243. 

1007. C. So Co. and H. & Co. were merchants at Callcutta. H. A 
Co. sold to C. & Co. a large quantity of indigo, through the medium of 
a broker, who drew up a sold uofce addressed to H. & Co., and submitted 
it to H. for his approval, when H. having objected to a particular 
word remaining, the broker took the sold note to C., and informed him 
of H’s objection. C. struck his pen through the word objected to by 
II., placing his initials over that erasure, and returned it to the broker, 
who thereupon delivered it, so altered, to H. & Co. The broker delivered 
to C. & Co., on the following day, a bought note, which differed in 
certain material terms from the sold note. In an action brought by H. 
So Co. against C. & Co. for non-performance of the contract ootttaitfed 
iu the sold note, the Supreme Court at Calcutta was of opinion, that the 
sold note alone formed the contract, and found for the plaintiffs. Upon 
appeal, held by the Judicial Committee, reversing such fiuding, that 
the transaction was one of bought and sold notes and that the circnm- 
atances attending U's alteration of the sold note and affixing his initials, 
were not sufficient to make that note, alone, a binding contract; and 
that there being a material variation in the terms of the bought note 
with the sold note, they together did not constitute a binding contract. 
3 M. I. A. 448. 

NOTICE. 

1008. A person bound to make an enquiry and failing to do ao, will 



PARTNERSHIP. 



be held to bate notice of all such facts as tliat enquiry, il made, would 
hare brought to his knowledge. 1 M. H. R. 298. 

► a i 

1009. Notice to a purchaser's agent is field to be constrneti ve notioe 
to his principal so as to fir the latter with a trust or a burden relative 
to the subject of purchase which without notice he would have escaped. 

g W. R. m 

0 . 


OBLIGEE. 

1010. Where money was lent on a bond to “ the Malik and Mooktear” 
of a factory on his personal credit and the security of the entire factory, 
and it was afterwards discovered that other parties'* had a share in the 
factory, it was held that the lender was not entitled to go beyond 
his contract and recover from those other parties personally. 9 W. 

R. SM. 





PARTNER ( Dormant ). 

* 

1011. The doctrine th^t a dormant partner, when discovered, is 
liable for every debt incurred fcr the partnership by the active partner, 
is not absolute in the Courts in England, and is not to be followed by 
the Courts of this country, unless found, in particular cases, to be con- 
sonant with justice, equity, aud good conscience. 9 W. R. 355. 

PARTNER ( Managing }. 

1012. Where a bond is executed by the managing partner in a firm, 
within the ordinary scope of a manager's authority, to raise money for 
the joint purpose of the firm, it biuds the remaining partners. 24 W. 
R. 60. 

PARTNERSHIP. 

1013. To constitute a partnership, the parties must have agreed 
to carry on business and to share profits in some way in common. 1 8 W. 
R. P. C. 384. 

1014. Participation in profits does not of itself constitute a partner- 
ship. In deciding whether or no a man wag a partner, it is right to con- 
sider whether or no he was interested in the profits, and very great 
weight would attach to that circumstance ; yet the true question is not— 
did the person sought to be made liable participate in the profits ? but 
—has tne trade been carried on by presons acting on his behalf t 

No rule of law exists prohibiting a man, when he advances money to 
others to enable them to carry on business, (provided he commits no 
fraud and misleads no one) from securing to himself a share of the 
profits which may arise from the employment of the money. 12 W. 
R. 
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1015, Although a right to participate in the profits of trade is a 

strong test of partnership, and there may be oases where, from such 
participation alone, it may, as a presumption, not of law but of faot, be 
inferred, yet whether that relation does or does not exist mnst depend 
on the real intention and contract of the parties. 

To constitute a partnership the parties must have agreed to carry on 
business and to share profits in some way in common ; but where a con* 
tract is entered into between partners and a third person for the protec* 
tion of that person as a creditor, whereby it is agreed that he shall receive 
in consideration of advances commission on the net profits of the part* 
nership business, and large powers of control over the business are given 
to him, but no power to direct transactions, the Court, if satisfied that 
the contract was one of loan and security, will not interprete it as 
constituting a partnership. 

In applying the English law of partnership to eases in India the 
usages of trade and habits of business of the people of India, so far as 
they may be peculiar and differ from those in England, ought to be 

borne in mind. 10 B. L. R. P. C. 312 ; 18 W. R. P, C. 384. 

** 

1016. The parties had entered into a contract of partnership to work 
certain supposed mines : plaintiff to receive a bonus and also six month* 
ly payments as “ rent ” fojr the land, both parties to share the profits 
and bear the losses ; it being stipulated that in case coal should not be 
discovered, the bonus and any sum paid as rent would be refunded. 

Held, that this was a partnership arrangement, and the payment of the 
money which went by the name of rent was not as by a tenant to a land- 
lord, but as consideration-money for land forming a portion of the capi- 
tal. 9 W. R. 499. 

1017. C, the managing member in Calcutta of a firm of which B the 
other partuer was absent in England made, unknown to B and without 
authority from him, various purchases from the plaintiff of articles not 
within the scope of the partnership business. The purchases were made 
as for the first, and were delivered on the partnership premises by the 
plaintiff. Subsequently the goods were taken to C*s house, and, toge- 
ther with certain private property belonging to C, were sold by auction, 
and the whole proceeds of the sale were pain by C to a Bank in Calcutta, 
to the partnership account with that Bank,'; and were eventually remit- 
ted to B in Eugland as from the partnership funds, and applied in payment 
of certain bills of the firm then due. B, on coming to Calcutta, took 
over the management of the business from C. In a suit brought against 
B and C for the price of the goods purchased from the plaintiff, held 
both in the Court below and on appeal that B was not liable. 15 B. 

L. R. 372. 

1018. Mortgage of a village which ^as^^tner ship property, made 
by some of the partners for the benefit of‘th6 firm, held binding on a 

member of the firm, though not executed by him. 2 M. I. A. 487. 
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1019. The plaintiff became banian to the defendants, under an agree- 
ment by which he had a lieu upon all goods “ belonging to 99 them in 
their godownBj for all balances that might be due by them. Sometime 
after the .date pf the agreement, while there was a balance due, the 
defendants 9 firm took in a new partner. Held, that the words “ be- 
longing to 99 included all goods in the possession of the new firm that 
came to them in the way of business. 

Held also, that the new firm not having given notice to the contrary, 
mast be taken to have engaged the plaintiff .as banian , by the old 
firm, upon the terms expressed in the agreement with the old firm 
and to he liable for the. balance due. 3 B. L. R. 0. J. 80. 

» 

1020. A contract entered into by a Railway Company and P to sup- 
ply the Company with Railway Sleepers, was partly performed by P be- 
fore he entered into a partnership with R, under the name of firm of 
P. and Co., after .which it was completed. P before the partnership had 
entered into a sub-oontraot with H and M to supply the Sleeper, and 
after the partnership drew Bills in the name of P and Co., payable at 
Calcutta, in favor of H M in part payment of their account. The 
Bills were dishonored. Upon an action brought against P. and Co., 
the evidence showed that R was aware of P's contract, which was sub- 
sisting and completed after the partnership. Held, that R, as a member 
pf the firm of P and Co., was liable, and that in order to take the case 
out of the principle, that every partner in a mercantile or ordinary trad- 
ing partnership is liable upon Bills, drawn by a partner in the recogniz- 
ed trading business of the firm, fora transaction incident to the busi- 
ness of the ffrm, although such partner's name does not appear upon 
the face of the instrument, and although he be a sleeping and secret 
partner; it must be established that the holder of the Bills knew at 
the time he received them, that the transaction was a private contract 
pf P, not one within the scope of the pratnership. 13 M. I. A. 358; 

3 W. R. P. C. 29. 

1021. M., M., & Co., merchants in London, carrying on business 
with W. N. W. & Co., merchants in Calcutta, sought to make the 
defendant liable as a partner in the latter firm, under a particular memo- 
randum of agreement between the members of the firm of W. N. W. 
& Co., and the defendant. Held, that the agreement above referred 
to did not constitute the Raja a partner in or with the said firm. Par- 
ticipation in profits does not constitute a partnership. 

The question is not whether the person sought to be made liable par- 
ticipated in the profits ; but whether the trade has been carried on by 

persons acting on his behalf ? 

There is no rule of law which imposes partnership liability npon a 
man who advances to. others money for the purpose of carrying on 
their business, and in return secures to himself a share of the profits 
which may arise from the employment in the business of the money so 

adduced by him. 3 B L. R. A. J. 238. * 
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FARTN 2RSHIP (Between Husband and Wife)* 

1022. When a husband and wife are trading in partnership, it is 
only reasonable to presume that an authority from the husband on 
matters connected with the partnership is binding on the wife, C 
W.. 11, 254. 

PARTNERSHIP (Dissolution of). 

1023. When a partnership is wound up by the Court, all questions 
arising between the partners out of the partnership transactions should 
be disposed of iu the winding-up suit. 8 B. H. R. 0. J. 209. 

1024. Suit for shares of assets and property of a trading firm in 
Behar ; defendants pleading dissolution of partnership. Held that, in 
such trading cases, evidence that some members of a joint firm at soino 
time traded also on their own and sole account is not material ; but the 
books of the firm should be produced, and evidence to a formal and 
complete dissolution adduced. 3 W. R. 223. 

1025. Adultery of one partner with th6 wife of his co-partnor, is a 
sufficient ground for dissolution of the partnership. 5 B. L. R. 109. > 

1020. In a suit of the nature of one for dissolution of partnership, 
it is incorrect to make an absolute decree for a specific sum of outstand- 
ing balances, without anything to guide the Court in fixing that 
amount. No amount ought to be decreed without satisfactory proof 
of its haviug been realized aud misappropriated. 15 W. R. 352, 

1027. When parties carry on business together and open current • 

. accounts with customers, they must, on dissolution of partnership, give 

full and fair notice of their dissolution to their customers, or otherwise 
bo liable to them for all payments made by them in the partnership 
account to one partner iu the belief that lie represented the firm. 
W. R. S. N. 94, 95. 

PARTNERSHIP ACCOUNT; 

1028. A member of a subsisting partnership is not in a position to 
sue his partner still less one of his alleged partners, for the profits 
which had up to a particular time accrued, but lie must if he desires re- 
lief, sue iu the ordinary way for an account. It) W. R. 141, 

1029. Failure to prove an allegation of a settlement of accounts 
subsequent to determi nation of a partnership does uot necessarily pre- 
clude a plaintiff from claiming a decision respecting the partnership 
accounts at any time within six years from determination thereof. 

1 N. W. P. 28. 

1030. Suit to recover balance due on account taken on the winding- 
up of a partnership transaction between two firms for the purchase and 
sale of Opium. The books of the firms which were kept at different 
places where the partners traded, were not satisfactory ; bat the Courts 
in India allowed certain items to be due to the plaintiffs. On appeal, 
held by the Judicial Committee, that although it was not clear, whether 



218 


PENALTY. 


P. IV. 


those items in taking the account, onght to have been allowed, yet ns the 
plaintiffs, who had had every means of proving their case, had failed 
to establish their claim against the defendant, the Conrt of last resort 
would not on that ground, after twenty-one years 1 litigation, remit the 
case to India for further enquiry and investigation to enable the plain- 
tiffs to amend their case, 13 M. I. A. 3CS ; 13 W. R. P. C. 36. 

PARTNERSHIP ASSETS. 

1031. A partnership property consisted in part of Company^ paper, 
which was indorsed in blank by the deceused son of the testator 
shortly before his death, and handed over by him to his brothers : 
Held, that it was a mere ordinary partnership transaction, for the pur- 
pose of carrying on the business, and that they formed part of the 
partnership assets, in which the deceased son was entitled to share 
after the expenses of the partnership were discharged. 12 M. I. A. 41. 

PAYMENT (By Mistake]. 

1082. If A without IPs authority pays B's creditor, he cannot re- 
cover back from the creditor the amount so paid. 3 N. W. P. 162. 

1033. Where plaintiff purchased property and discharged a debt for 
which the property was hypothecated, believing that certain persons were 
liable to contribute, of whom one was subsequently declared not to be 
liable to contribute ; Held not to be such a payment by mistake as to 
give him a right of suit. 3 N. W. P. 1 36. 

PENALTY. 

1034. Where a promissory note payable by instalments stipulated 
for interest at two peroent, per mensem, and, in default of punctual 
payment, that interest should be charged at one anna per rupee per 
mensem from the date of the note, it was held that this increased rate 
of interest was a penalty which might be relieved from on payment 
of the lower rate. 6 B. H. R. A. J. 7. 

1085. Where a promissory note payable by instalments stipulated 
that, in default of payment of any one instalment, interest should run 
at one anna per rupee per mensem, this rate of interest was relieved 
from on payment of interest being made at 9 per cent per annum from 
the time when each instalment became payable until the time of pay- 
ment. C B. H. R. A. J. 8. 

1036. Where two co-sharers in a property bound themselves not 
to sell to a stranger, and one of them in violation of the secret arrange- 
ment did so sell, but cancelled the sale before the present suit was 
brought to recover the penalty. Hold that, where the sale had been 
cancelled or not, the plaintiff could have no claim to a specific pe- 
nalty, but that his only remedy was an action for damages for any in- 
jury which he might have sustained. W. R. S. N. 337. 

1037. In a suit for damages, on the ground that defendants, 
after executing an agreement, by which they stipulated to sell 
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fish every day in plaintiff's bazar and to pay a fee per diem, and bound 
themselves to pay “ damages ** to a specified extent, in the event of 
their leaving his bazar and restoring to any other bazar, had loft his 
for another bazar, where they were vending, fish. 

Held that the suit could be maintained, being an action upon a 
contract, in which there was nothing illegal, but that the sum stipu- 
lated to be paid was merely a penalty. 9 W. K. 212. 

1038. Third defendant, purchaser of the interest of 1st and 2nd 
defendants, held certain lands under the terms of a permanent Zvt- 
nam (A) which contained the following condition “ and ( I have also 
agreed ) that on failure to pay the said quantity of paddy the hanam 
amount of 551 fanmm shall be received by me, and the land restored”. 
In a suit by the kanamdar to recover possession for non-payment of 
rent: Held that this condition of redemption was intended as a pe- 
nalty to secure regular payment of the rent, and that, such being the ori- 
ginal intention of the parties, the penalty was one which ought to be 
relieved against. 6 M. H. R. 258. 

1039. It L S borrowed Rs. 600, agreeing to pay interest at 8 annas 
per cent per mensem and to repay the principal within three years: and 
executed a bond pledging as security a one .anna four pie share of an 
estate bearing a sadder j umma of Rs. 380, and containing a stipula- 
tion that, if he failed to ptly principal and interest as agreed upon, he 
would pay interest at 4 percent per meusera from date of the bond. 
Default was made in the payment of the principal at the end of three 
years, and the mortgagee sued upon the boud claiming the higher rate 
of interest. Both the Lower Courts treated the stipulation as in the 
nature of a penanlty, and the Lower Appellate Court gave judgment 
for the principal amount with interest at 12 per cent per annum in 
satisfaction of such peualty. Held, that Act XXVIII of 1855 section 
2 did not affect the question of penalty, or no penalty, but left it 
open for the Court to decide whether the 4 per cent was agreed upon 
as interest, or whether it Was intended as a penalty. 19 W R. 271. 

N 

1040. Defendant entered into a bond agreeing to pay a specified 
rate of interest in instalments oil a sum borrowed, and to repay the 
principal in 12 years; the obligee not being bound to accept payment 
earlier. A Zemindaree was mortgaged as surety ; and it was provid- 
ed that if any obstacles were caused by the defendant in respect 
of any of the conditions of the bond, the mortgagee would be com- 
petent, after two months' notice, to sell the property, or portions there- 
of, and pay himself the principal and the interest thereon for the unex- 
pired portion of the 12 years. 

A portion of the interest having come into arrear, plaintiff gave no- 
tice of sale ; but defendant disputed his right to sell ou the alleged 
ground as not being an “ obstruction ” within the bond. The parties 
not being able to come to a final agreement as to the conditions of 
sale, plaintiff brought this suit claiming the full amount of the mort- 
gage-money with interest for 12 years. He obtained a decree, which 
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was modified by the High Court, who gave him principal and interest 

* at the stipulated rate : Held, timt the clause relating to side was iu 
the nature of a penalty, atid plaintiff was not entitled to enforce it only 
upon default in the payment of interest. 

Held, that the suit was not maintainable, either as an action for da- 
mages for the amount which plaintiff could have obtained by the tale, 
or on the bond itself. 23 W. li. P. C. 91. 

PLEDGE. 

1041. A obtained a decree iu the Small Cause Court against B. In 
execution of the decree, goods belonging to B, but in the possession 
of a pledgee, were seized by a baliff of the Small Cause Court. The 
pledgee brought an interpleader suit under section 88 of Act IX of 
18£0 to recover the goods, held, the pledgee was entitled to have 
the goods released to him, and to have the costs of his suit paid by 
the execution-creditor. 5 B. L. U. App. 31. 

POST MASTER GENERAL. 

1042. The Indian Government, like the Post Master General, is 
not responsible for loss or damage occurring to any thing entrusted to 
the Post Office for conveyance. 1 M. H. R. 200. 

POWER (Coupled with an Interest). 

1043. Joseph Matchetfc executed iu favour of Pesfanji an instrument 
(authorizing Pent a a j i to recover, by suit or otherwise, from Messrs. 
Windle and Nowell, a sum of Rs.22,500 or thereabouts) which contained 
this clause : — “ From whatever sum Pestauji may recover from Messrs. 
Windle and Nowell, he is to pay himself the sum of Us. 8,640, which iff 
due to himself, ami also the expenses he may incur in making recovery, 
And he is to hand over the surplus to me.” 

Held that the above instrument was made upon a good consideration; 
that it was irrevocable ; and thut, operating as a power of attorney, and 
not as an assignment, it was properly stamped, under Act X of 1862, 
with a stamp of Us. 4. 

Matcliett, ignoring the nbove instrument, sued Nowell for the Rs. 
22,500 mentioned iu it, Pesfanji thereupon applied to be made a party 
to the suit, under section 73 of the Code. His application was granted, 
and he was joined as a co-plaintiff. 

Held that Pestanji was properly made a party, but as the validity of 
the instrument was disputed by Matchetfc, that Pestanji should rather 
have heeu joined as a defendant than as a plaintiff. 7 B. H. R. 
A. J. 10. 

POWER OF ATTORNEY. 

1044. In construing Powers of Attorney the special purpose for 
which the power is given is first to be regarded, aral the mot general 
words following the declaration of that Bpecial purpose will be construed 
to be merely all such powers as are needed for its effectuation. 
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Where the owner of a ship, by Power of Attorney, constituted the 
master his agent and authorised him to raise or borrow upon the ship’s 
papers such sums of money as he should dt*em necessary for the repair 
of the ship “and to act in the premises as fully and effectually to all in- 
tents and purposes as I might or could do if personally present/* in a 
suit for the amount of a mortgage bond upon the ship executed by the 
master : Held that the master had no authority to sell or mortgage the 
ship. 2M. H. It. 177. 

1045. The Court cannot import into a Power of Attorney a limita- 
tion which the deed does not contain ; but the principal, and those who 
purchase from him, are bound by the acts of the agent done under such, 
general power, l> W, It. 42. 

104G. A Power of Attorney authorising an ngont to bid for a parti- 
cular estate on a particular date does not limit him as to time of purchase. 
The power not being limited to a particular date is good whether the 
sale be held on one date or another.’ 8 W. It. ** 

1047. The defendant, on behalf of her minor son, gave to S M a po- 

wer of attorney by which she authorized S M “ for her and in her name 
and on her behalf to appear in or sue or defend * * * any suit, appeal, 
or special appeal, * * * and to act in all such proceedings in any way 

in which she might, if present, be permitted or culled on to act.” 
Held that the above power did not authorise S M to order into a spe- 
cial agreement with a vakil, under which the vakil (in an appeal which 
lie was employed to conduct for tho defendant on behalf of her minor 
son) was to receive for his services a minimum reward of Its. 4,000, 
and, in case of success, a reward proportional to the amount awarded 
by the Appellate Conrt. 

Quaire. — Whether such a special agreement as the above is one that 
the Court would euforce. 10 B. H. It. 2G. 

POTTAH. 

% 

1048. Wher6 the construction of a potta is treated as a question of 
law, the Court must look to the surrounding circumstances, one of which 
is the possession given by the grantor and accepted by the grantee. 
22 W. It. 280. 

PRE-EMPTION. 

1049. In the absence of sufficient ground for refusing to take the 
whole of the lands to be sold, the right of pre-emption Cannot be as- 
serted as to a portion only. 2 W, It. 285. 

lOfil. A claim to right of pre-emption on the ground- of th® Tict- 
nnge alone, will not lie in the case of large ©states, hat only wliu-n 
either houses or small holdings of land make parties such near neigh- 
bours as to give a claim on the grouud of convenience and ututiud 
servience. 2 W. It. 2b 1. 
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BBINCIfAL AND AGENT. 

1051. The relation of Principal and Agent ought not to be implied, 
any more than that of partnership, from the fact of a commission on pro- 
fits and powers of control being given, when such relation is opposed 
to the real agreement and intention of the parties.' 18 W. R. 384. 

1052. Where the evidence goes to show that a particular person said 
to be the agent of the defendant was really his general agent, and did 
transact business of various kinds for his principal, it is unnecessary to 
prove any special power enabling him to enter into a particular contract 
of bargain and sale. 

Per Macpherson, J.— The extent and nature of the powers vested in 
an agent or not so much matter of law as matter of fact. If it be prov- 
ed that a person acted ordinarily ns an agent for the defendant in 
buying and selling articles of merchandise, the fact of his not being 
proved to have previously purchased a particular kind of article would 
nob necessarily operate against the plaintiff's case. The Court in de- 
ciding the question of agency must look to the general evidence on the 

record. 

A Court of first instance decreed a case ex-part* in favor of the plain- 
tiff, and at a rehearing, did not recall the plaintiff's witnesses, whom 
therefore the defendant had no opportunity to cross-examine, and again 
gave a decree for the plaintiff. The Lower Appellate Court rejected the 
evidence of plaintiff's witnesses, and reversed the decree. 

Held, that the Court of first instance should have recalled the plain- 
tiff's j witnesses and given the defendant an opportunity of cross-examina- 
tion. Case remanded accordingly. 3JB. L, R. A. J. 273 ; 12 W. R. 130. 

1053. The mere fact of a man being known to be a person who usually 
acts for another, will not exonerate him if he deals in his own uarae. 

If a man, even stating himself to be an agent, does not name the 
principal, the other party is at liberty to treat him as making the tran- 
saction his own. 7 M. H. R. 82. 

1051. A suit against agent is bad in law; it should be brought 
* against the principal. 14 W. R. 248. 

1055. The partners of a concern are bound by the acknowledgments 
of their manager, as their avowed agent. 24 W. R. 34. 

1056. An agent retaining his principal's money, which he has not 
been required to pay should not ordinarily be required to pay interest ; 
but if his conduct has been fraudulent, he should be charged with 
iuterest. 23 W. B. 325. 

1057. The assent by an agent to be bound by the statement of a 
particular witness is not an assent to arbitration, but is an act entirely 
within the scope of his general authority as agent to carry on his princi- 
pal's suits and to do all acts necessary to that end. W. R. S. N. 143. 



PRINCIPAL AND AGENT. 223 

1 058. Statements fraudulently made by an agent for bis own benefit 
are not binding on the principal. 6 W. It. 252. 

1059. An agreement to let promises may be made by an 
there is no law that it shall be signed by the principal. 22 W. R. 0*8. 

1000. Without special powers the ordinary agent of a Zemindar, 
who cannot grant a lease, cannot authorize the q nasi - 1 runs! ere r of a 
lease by a tenant to some other party. 4 N. W. P. 122. 

10G1. If a principal adopts the acts of an agent 4n respect of the 
purchase of a property, he must take the property subject to the con- 
ditions with which the agent encumbered it, notwithstanding way secret 
arrangement between them not known to third parties. VV. K, 8 N. 3. 

1002. An authority granted to an agent to purchase does not imply 
authority to sell ; and the mere fact of the principal not questioning 
his agent’s right to sell is no proof that he consents to the latter's exer- 
cising such right. 15 W. R. H 

An agent who has sold goods for his principal and received! the 
price is bound to pay it over to his principal, although the contract of 
sale is illegal and void. 18 W. It. 424. 

4# ' * 

1004. An agent who deals with another man’s goods, as if they 
belonged to his principal may be answerable to the true owner, notwith~ 
standing that he acts by the command or direction of his principal. 4 

W. R. it. R. 1. 

1005. A mere admission of an agency to sell will not necessarily 
raise a presumption of an authority to buy on credit, or otherwise to 
pledge the credit of the principal. 2 W. R. 231. 

10GG. Suit for money lent to an agent to a guardian mother. Held 
that the agent exceeded his authority in mixing up his private trans- 
actions with those of his principal, by borrowing money both for him- 
self aud his principal; and as he had failed to prove that the money 
was borrowed for the benefit of the estate, and as the transaction ou 
the part of the lender was not bun a fide, inasmuch as he did not use 
proper diligence to satisfy himself that the ageut was borrowing for 
the legal necessities of the estate, a decree was passed against the 
ageut personally. 2 W. R. 150. 

1067. A native lady, possessing an estate in a district in which she 
did not reside, opened an account with a banker, through her son as her 
agent, to provide for the punctual payment of Government revenue and 
to meet current expenses. Held, that such a course of dealing did not 
of itself warrant the banker iu advancing to the sou as the accredited 
ageut of his mother largo sums of money ou bonds. 10 W. R. 370. 

10G8. Agents buying indigo seed in arising market under an order 
to purchase on the most favorable terms cannot experiment by sowing 
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a wimple and waiting before they purchase to see whether it will ger- 
minate. They are only bound to act to the best of their judgment, and 
to use proper care and skill as agents in purchasing what they are 
ordered to purchase, and their action cannot be repudiated unless they 
are shown to have been guilty of negligence. 19 VV. it. P. C. 65. 

1009 An agent, or person in a fiduciary position towards the owner 
of property purchased bv him, is bound to prove, that, the sale was 
made for good and sufficient consideration, and must not only prove 
that the agent had authority to sell, and that the consideration alleged 
was in fact paid, bub also that the consideration paid was a fair price 

for the property. 

* 

if the purchase be made by u stranger, such a purchaser need not 
show that the consideration paid by him is a consideration equal to the 
- value of the property ; it will be sufficient for the purchaser to show 
that the sale was made by a person who had authority from the owner 
to sell ; and unless the seller can establish a fraudulent connivance 
between the agent employed to sell and the purchaser, the sale will be 
binding on the seller on proof of authority of the agent to sell. 2 N. 
W. P. 153,154. 

1070. Upon the following facts referred : — a Defendants contracted 
witli plaintiffs as agents of the Captain and owners of a certain ship then 
in the Madras roads. The plaintiffs were aware of this at the time when 
the contract was made. The Captain was at the time in charge of his 
ship. At the time of the contract nothing was said by either party ns 
to the person or persons on whose credit the contract was made — All 
that occurred being that defendants, known by plaintiffs to be acting 
as agents for the Captain and owners of the ship,’ agreed with plaintiffs 
to carry certain of their goods on board the ship to Calcutta The de- 
fendant did not at the time of the contract in terms say that they con- 
tracted only as agents. The plaintiffs did not know the names of t lie 
owners, nor of the Captain ; nor had they any further or other knowledge 
of the latter than that which his designation by his office of master 
of the ship conveyed. ” — Held, that in the absence of anything more 
than knowledge that the defendants were acting as agents of tho 
master and owners of a ship in the roads, a decision declaring 
the agents liable was strictly in accordance with English law. 7 M. 
H. R. 82. 

1071. The defendant requested the plaintiff to sell for him a jdot 
of ground on the Esplanade in Bombay, at any rate exceeding the 
price at which the dafendaut himself had purchased it ; and agreed to 
give him as remuneration half the net profit realized on the sale. The 
defendant subsequently revoked this authority; and the plaintiff shortly 
-afterwards found a purchaser, whose offer the defendant did not ac- 
cept. Held that the defendant could not recover on tho agreement, 
which had not been performed on his part ; that there was no ground 
for holding that the plaintiff and the defendant were partners in the 
transaction as between themselves ; and that the plaintiff was not en- 
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titled to recover for work done aa a broker , or for commission, the na- 
ture of the agreement being t lint tile plaintiff took the risk of the au- 
thority being revoked. 2 B. H. R.400. 

i « 

1072. Quere . — Is not knowledge on the part of an agent who collect* 
rent for the owner, and is entrusted with the authority of fixing the 
amount, constructive knowledge on the part of the owner sufficient to 
satisfy the exigence, of proof ou the part of the plaintiffs in such a case? 
19 W. R. P. if. 194. 

1073. It does not lie within the ordinary scope of a gomantah’* an- 
tliorify to grant pottaha. Special authority to grant them is necessary. 3 
W. it. Act X. L 

1074. In a suit by a Zemindar againRt a gomaxtah where fraud is 
not alleged, the Court cannot assume it merely on the ground that the 
accounts were not tiled till the close of the year of the determination of 
the agency. 22 W. It. 398. 

1075. An agent employed in collecting rent cannot question the ti- 
tle of his principal to reccnve the rent, but must pay him all that lie 
collects. 3 W. It. Act X. 3. 

1076. In a suit for rent where plaintiff was well aware that the prin- 
cipal was a third party, and that the defendants were the agents of such 
third party, defendants having successfully pleaded payment, it Wits 
held that plaintiff could not proceed against the principal- 1 1 W. 
It. 247. 

1077. A principal can determine at his mere pleasure the authority 
given to au Agent. So one shareholder cannot resist the revocation by 
another shareholder of the authority given to manager, there being 
no stipulation in the deed providing for the appointment of a mana- 
ger, that the authority should continue for any definite time. 3 W. 
R. 41. 

K)78. The defendant a servant of Government, having given 
orders for bricks, and the plaintiff being aware that the defen- 
dant was a servant of Government and that the bricks were required for 
building bridges on account of Government. Held that the Govern- 
ment was liable, and not the defendant personally. 4 W. R. S. C. C. 13. 

1079. If a man send an agent, with direct authority and positive 
directions to bid at an auction and to purchase on estate, and the agent 
accordingly goes to the auction and bids for the estate which is knocked 
down to him, but collaterally and in a bye manner euters into a distinct 
and separate contract with an individual that, in consequence of some- 
thing to be done or to be forborne, he will pledge his principal to pay 
to that individual a certain sum the principal cannot be bound by this 
bye transaction on the part of the agent. 6 W. It. P. C. 57. 

1080. Where a man steps in during an auction sale and assumes the 
character of a principal agent, and deposing another who is really 



PRINCIPAL AND 'AGENT 


P.IV. 


286 


noting as agent purchases the property, he cannot afterwards be allow- 
ed, in equity, to turn round and claim to have purchased not for the 
principal but for himself, and to obtain a profit out of his purchase. 

28 W. R. P. C. 358. 

1081. If an agent signs a promissory note without disclosing the 
names of his principals, the latter are not liable and no parol evi- 
dence is admissible with a view to establish their liability. 3 W. 
K. HO. 

1082. The payee of promissory notes of the East India Company, 
by a power of attorney, authorised his agents at Calcutta to “sell, en- 
dorse, and assign ” the notes. These notes were transferable by en- 
dorsement, payable to bearer. The agents, in their character of pri- 
vate bankers, borrowed money of the Bank of Bengal, offering, as secu- 
rity these promissory notes. The Bank made the advances, and the 
agents endorsed the notes, such endorsement purporting to be as attor- 
ney for their principal, and deposited them with the Bank, by way of 
collateral security for their personal liability ,at the same time authorizing 
the Bank, in default of payment, to sell the notes in reimbursement 
of the) advances. The agents afterwards became insolvent, and default 
having been made in payment, the Bank sold the notes, and realized 
the amount of their loan. Held, that the endorsement of the notes by 
the agents of the payee to the Bank was within the scope of the au- 
thority given to them by the power of attorney, and that the payee could 
not recover in detiuue against the Bank. 5 M. I. A. 1, 2. 

1083* The fact of an agent being employed cannot affect the right 
of the principal to receive money due to him. 

A person, choosing to act as mooktear or legal agent, must sub?nit to 
the rules by which the dealings of such persons with their clients 
are regulated. 

The fact that a third party is interposed between a mooktmr and 
bis client does not necessarily affect the fiduciary relation between the 
legal adviser and his client. 4 W. It. 8G. 

1084. The manager of a factory, who had executed a bond in respect 
of sums owed by him on account of factory expenses, having left the 
service of the proprietor of the factory, an ex-parte decree was obtained 
on the bond against another manager. But as there was nothing in 
the decree to connect the judgment-debtor (the manager) with his 
principal (the proprietor), it was held that the decree could not be exe- 
cuted against the property of the proprietor. 12 W. R. 208. 

1085. . Defendant having required his agent to procure certain arti- 
cles, the latter borrowed money for the purpose, giving a bond to 
which plaintiff, as a pleader employed by defendants, also put his name. 
The articles were purchased with the money and sent to defendant. 
The lender subsequently obtained a decree, with interest, against the 
agent and his principal ; but (in spite of plaintiff’s applications to de- 
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Pendant) realized the whole amount from the plaintiff who now sues 
defendant to recover the money. 

Held (by Loch J., whose opinion prevailed) that there was an impli- 
ed contract between the parties, the breach of which took place when 
defendant refused to pay the amount on plaintiff's applying to him 

for it. 

Held (by Jackson, J.) that plaintiff's cause of action arose when he 
was forced to pay up the pioney which he had borrowed for defendant. 

i W. It. 174. 

1080. The defendant, through a broker, purchased from the plain- 
tiffs certain goods, to bo paid for by cash on delivery, and boforo re- 
moval. Both the defendant and his broker know that tho plaintiffs 
had a separate cash office where payments for goods of the description 
purchased were usually made, and tho broker knew that the delivery 
clerk, whose duty it was to deliver the goods, had no authority to do 
so without a special order from the plaintiffs. A portion of tho goods 
was paid for at tho cash office, and delivery thereof obtained from the 
delivery clerk in the usual way. For tho remainder of tho goods, the 
broker, on behalf, but without tho knowledge, of tho defendant, paid the 
delivery clerk and obtained delivery from him of tho goods without any 
order for delivery having been given by tho plaintiffs. The piaintiffs, 
a year subsequently, discovered that the delivery clerk had embezzl- 
ed tho money so paid to him. Held, that they were entitled to reco- 
ver the balance of the price of the goods from tho defendant in an ac- 
tion for goods sold and delivered. 12 B. L. It. 3G0, 2C1. 

1087. Where a husband allowed his wife to have control over cer- 
tain property and to mortgage it. Hold that she must be considered 
in fact to be his agent if lie was really tho principal, and that he was 
bound by her act. W. It. S. N. 318. 

. 1088. Suit by principal against bis agent to recover properties pur- 
chased by the latter out of the former's funds. Held that the fact of 
the defendant being the plaintiff's agent, having no means to purchaso 
out of his own funds, was not per se sufficient to establish even a primtt 
facie case of constructive purchase. To make out a case of constructive 
purchase the plaintiff must prove not only that tho defendant was his 
agent, but that, at the time he made the purchase, ho had in his hands 
funds of the plaintiff sufficient to mako the purchaso. 3 W. R. 232. 

1089. Held by the majority (Glover, J., dissenting) that it is not 
within the reasonable scope of the authority of an assistant in an indigo 
factory to purchase any amount of indigo seed for his master, and to 
make his master liable, particularly where the seed was not purchased or 
used for tho factory ; and that though the assistant, in writing to tho 
vendor for the seed, styled himself in the body of fclio letter as tho 
manager of the Concern, yet his signing himself for another person, and 
net for the owner of the factory, disclosed to the vendor that tho other 
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. 123. 


3W.R.F. 


1090. Suit to set aside a lease, as granted without authority by an 
agent to the defendant who was the naib of the estate and as procured 
by fraud by the defendant in collusion with the agent, the 
latter charge of collusion having been withdrawn at the hearing before 
the Subordinate Judge. The High Court remarked on the improprie- 
ty of presenting a plaint charging collusion between the agent and de- 
fendant without good grounds for such imputation, and on the with- 
drawal of such charge at the hearing if there were grounds for it ; 
and agreed with tho Subordinate Judge in thinking that the owner of 
the estate in issue must be presumed to know what was being done on 
her behalf by her agent. The presumption is that a man acts rightly 
and not fraudulently. The mere circumstauce that rents were low does 
not give rise to tho presumption that there had been fraudulent con- 
duct on the part of the naib or that he did not state the circumstance 
to the agent before obtaining the lease from him. 

There is also this difference between this case and other cases in which 
contracts between principals and agents are sought to be set aside on the 
ground of want of good faith that here another agent is interposed, and 
it is not the case of the defendant (the naib) making a report to the 
owner in England. Even supposing the original transaction liable to 
be set aside, the ratification bv a person having authority from the 
owner to make enquiries and ratify what had been done would reuder 

it valid. 17 W. It. 301, 302. 

i 

1091. There is a presumption in Calcutta that whero a vendor of goods 
deals with a banian of an European firm, qua banian , he can only look 
to the banian for the price. 2 B. L. R. O. J. 7. 

1092. Action by a firm against an agent of the firm, who received 
a puclcah or del credere commission on the goods of the principals sold 
by their agent. The last item in the account between the principals 
and agent, in their dealings, accrued more than three years from the 
commencement of the suit. Held, on the construction of the Limitations 
of suits Act XIV of 1859, that as the action was for breach of contract, 
it fell within the words “ for breach of contract” in cl, 9 section 1, 
and that, section 8 of that Act, which related to suits for balances of 
accounts current, did not apply. 14 M. I. A. 134. 

1093. A firm of carriers authorize one of their partners to draw bills 
on the firm to the extent of Rs. 200 each. Tho partner, acting in excess 
of his authority, and without the knowledge of the firm, made two 
promissory notes, in the name ot the firm, for Rs. 1,000 each. The 
plaintiff knew the partner was limited to a particular sum, but also 
knew that two of liis bills for Rs. 300 each had been previously ac- 
cepted by the firm. In an action on the notes : Held, 1st, that the 
firm was not liable for the whole amount drawn ; and 2ndly, that tho 
contract, whereon the action was founded, was not capable of division. 
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* therefore/ tbefirta was. not liable to tbe drtettt of Rik 206*. 10 R, 
IL R. 319. 

1094. An ordinary mercantile firm is responsible for frauds com* 
mitted by one of its members, or by a gumastah orothor similar agent, 
whileacting for and in the business of the firm ; and innocent partners, 
cannot divest themselves of responsibility on tl*e ground that they 
never authorised the commission of the fraud. Wheu such a perpQn,. 
acting within the scope of his authority as evidenced by the business 
of the firm, obtains money and misapplies it, the firm will be responsi- 
ble. 2 W. R. 187. 

1095. The Factors' Act 5th & Gfch Viet. c. 39, k extended to 
by the Act of the Indian Legislature No. XX. of 1844. 

A Banian, or agent, was entrusted by his principals with a bill of 
lading for a particular purpose, and he pledged the same, mala fide , 
without the conseut of his principals to a native Biinker, for advances* 
made to himself. Held, that in order to invalidate a pledge so made, 
under the third section of the Act 5 tlx and Gth Viet. c. 39 , > it is neces- 
sary that the Court, or jury, should find that the lender had notice of 
the ageut's mala Jules, or want of authority to pledge the goods. 

To ostablrsh such notice, it is sufficient to show that the circumstances 
attending the transaction were such as that a reasonable man of business 
applying li is understanding to them, would corfcainly know that the 
agent had not authority to make the pledge, even if the agent was 
not also acting mala fide towards his principals. $M. I. A. 140; 1 
W. R. 1\ C. 43. 

1090. Factors having an interest, by reason of their advances, in* 
their principal's goods, are justified in shipping those goods for sale 
either “ on account of those concerned," or “on account of themselves," 
unless their general authority was controlled by instructions from their 
principal or by contract. . 

The evidence failing to show that any particular usage or- custom* 
qualifying the Law of England as between principal and factor prevails 
in Calcutta — Held that the powers and duties of the factors in making 
consignees of their principal's goods must be determined by the 
general Mercantile Law. 

Factors entrusted with possession of their principal's goods, $m<l 
having advanced upon them, shipped the goods to London, drawing bills 
against them in their own names, and selling the bills with the shipping 
documents in the market. The acceptance of the factors' bills by the 
consignees and the delivery of the shipping documents to them, made 
them the pledgees but did not alter the diameter of the transaction, 
which was one whereby the factors bad pledged the goods for the pay- 
ment of bills on which they (and not the principal) were liable as dra- 
wers for an amount exceeding the value of goods. 

In such a ease no priority exists between the consignees^ and the un- 
disclosed principal Held, therefore* that, a loss having occurred on the 
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1097 . The Scindo Railway Company was incorporated by 18 and 
19 Viet, c. 115, for the purpose of making and maintaining rail ways 
in India, and for other purposes. This was repealed by 20 &2I Viet., 
c. 160 , 'which authorized the Company to extend their operations, and 
extend their capital, &c. This Act, by section 3, declared the Companies 
clauses consolidation Act, 1845, to bo incorporated with it. By section 
18, the Company have “a seal for use in India in lien of the common 
seal of the Company, and from time to time may vary and renew it, 
and make regulations for its use ; and except, as by this Act otherwise 
expressly provided, every document sealed with such seal, in con- 
formity with snch Regulations, or in pursuance of any order of the 
directors, or of any authority given by the Company under their com- 
mon seal, shall bo as valid and effectual as if the common seal were 
affixed thereto”. By section 54, the Company, from time to time, may 
appoint and remove such committees, persons, or person, as tlio Company 
think fit to act on behalf of the Company in India or elsewhere, With 
respect to the making, maintaining, managing, working, and using of 
the railways and other works of the Company, and tlio control and conduct 
of any of the affairs in India or elsewhere of tho Company; and may 
delegate to any such committee, persons, and person respectively all 
or any of the powers of the Company and of the directors and officers 
thereof which the Company thinks it expedient that such committee, 
persons, and person respectively should possess for the purposes of his 
or their respective appointment.” In January 1807, E, was the agent 
of the Company in India, and lie entered, it was alleged, on their behalf 
into a contract with the plaintiffs, for GO sets of iron- work for low 
Bided waggans. Tlio plaintiffs 5 firm did not deal in iron-work, and 
they had to get tho good manufactured for them in England. The 
Board of Directors were at tiie time supplying iron work for the Com- 
pany. There was nothing to show that E had beou appointed under 
the provisions of section 54 of the Act 20 & 21 Viet., c. 160, nor was 
there any evidence of tlio extent of his power or authority. A specifica- 
tion of the contract differed from it, in that it stated tho waggans to bo 
covered waggans, and not low sidod waggons. The contract was not 
made under seal of the Company, nor was the iron-work, the subject of 
the contract, ever accepted by the Company. Tlio defendants admitted 
that at the date of the alleged contract, E was the agent of the Com- 
pany in India, bub denied that his power extended to tho making of 
such contract ; they further stated that the contract if entered into 
had been afterwards cancelled. Held by Ph ear J, that there was no 
evidence to show that E, had authority to make the contract. Tho 
contract was one which E would have had power to make in writing 
only, under section 97 of the Companies 5 clauses consolidation Act, had 
he been appointed under section 51, 20 & 21 Viet, c. 100, but there 

was no proof of such appointment. 
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Hold, on appeal that, assuming that E had been appointed under 
section fit with powers as large as in the ordinary course could be 
conferred upon him under that section, the contract was not one by 
which, acting as such agent, ho had power to biud the Company, fi B. 
L. R. 195, 19(5. 1 J 

1098. Ryan agreement made on 22nd July 1862 between C and T 
(since deceased) and the defendants P and S, C agreed to sell, and T, 
P, and S to purchase, a half share in the lands, plantation, and estate 
belonging to C, known as the Laojan Tea Estates and Grants. The 
agreement provided that C was to conduct and manage all matters and 
affairs of the estates, but nothing was said as to its being done in his 
own name or in that of the partners of any firm. Money to carry on 
the business was provided by means of bills drawn by the local mana- 
ger upon C in the same manner as if he (Oj had boon the solo owner, 
defendants being fully aware of this, and finding the funds. This mode 
of dealing continued down to the time of the transacstion which is the 
subject of this suit. 

The only act in the way of notice to the public on the part of the de- 
fendants was a notification in a Directory published by them in Calcutta. 
(T, S and Co., being booksellers and publishers), in which, in the list 
of tea estates, the Laojan Concern is mentioned, and C T, P, and S 
are named as proprietors. , In the Directory for 1870 and 1872, C is al- 
so described as Calcutta agent. This suit was brought to recover a ba- 
lance due in respect of monies alleged to have boon advanced by tho plain- 
tiffs on the tea to be manufactured in the season 1872 ; plaintiffs being tea- 
brokers who made the advances on the security of tea-in voices and 
bills of lading. Tho terms on which the required advances were to bo 
made were arranged by an agreement dated 9th February 1872 between 
C and plaintiffs, who were under tho belief that C was the proprietor 
of the Laojan Concern, and not merely manager. By reason of C’s 
death, and the non-delivery of a portion of a season's tea, plaintiffs 
were unable to reimburse themselvos for their latter advances, and brought 
the present suit against defendants, who, they contended were bound by 
all C’s acts and dealings. 

Held by Couch, C. J., that, assuming that plaintiffs know what was 
in the Directory, it cannot bo considered as a notice to them that the 
authority which C had been exercising, and which lie continued to exer- 
cise with, so far as it related to bills and drafts drawn by the local 
manager, the knowledge of his partners, tho defendants, had been de- 
termined, and that he had only the authority of an ordinary Calcutta 
agent. 

Held by Couch, C. J., that the question in the case was whether the 
transaction between C and the plaintiffs was within the scope of the au- 
thority which C had, or was allowed hy his partners to appear to have, 
in managing and conducting the affairs and business of the partner- 
ship. It was a question of actual or apparent authority, and whether 
the transaction was one which the owner of a tea garden carrying on the 
cultivation of it would iu the ordinary course of business enter iuto. 
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Hold by CJonch, C, J,, that the transaction would hare been accor- 
ding to usage if C had been the sole owner of. the gardens, and the de- 
fendants by allowing him to manage ostensibly its sole owner, clothed 
hi in with every authority incidental to a sole owner in that business. 
The defendants were therefore bound by the agreement of the Otta 
February 1872. 21 W. It, 1G1. 

1099. A deposited certain moneys with B, a banker, and drew against 
them, but not to the full extent, the residue was employed on A's ac- 
count by B; according to an agreement between them. Held that, be- 
sides the ordinary, relation of banker and customer, there subsisted al- 
so between them that of principal and agent ; that, therefore, the right 
of action arose at the time of demand. Held also that a three years* 
limitation applied under Act XIV of 1859 section l cl. 9. Iff B. H. It. 300. 

PRINCIPAL AND SURETY. 

1100. A, and his surety B. executed a bond to C, for the faithful 
discharge of A's duties as agomasta. In September 1800, upon, accounts 
being rendered. A, was found indebted to C in a certain sum o£ money. 
A thereupon executed an ikrar to C., which was accepted by C., agree- 
ing thereby to pay the amount due in February following. On default, 
being made, 0, sued A and B, for the amount due. Held, that the 
acceptance of the ikrar without the knowledge or consent of B., giving 
time for payment, was a discharge to the surety. 7 B. L. It. App. 10. 

1101. In an action against a surety for principal and interest pay- 
able on a promissory note, held, overruling the decision of the Court 
below ( Macpherson J, ) that the creditor, by the mere acceptance, 
without the knowledge or consent of the surety, of interest in excess 
of what was due on the note, bound himself to give time to the principal 
debter, aud thereby discharged the surety. 9 B. L. R. 2G1. 

1102. In a suit against D and K on a promissory note, where K 
raised the defence that he was only a surety for D, and that the plain- 
tiff having given time, D was released from liability. Held that it was 
nocessary to show that the fact that K signed the note only as surety 
for D was known to the plaintiff at the time when the note was made. 
Held also that a binding contract to give time to the principal cannot 
be inferred from the mere receipt by the creditor of interest in advance 
on the note. 15 B. L. It. 33 i. 

1103. Where two parties are jointly and severally liable under the 
terms of a bond, the principal may be sued for the amount doe with 
interest, notwithstanding that a decree has been obtained for the same 
sum against the other party. 

The creditor is not bound to bring his action to suit the convenience 
of the debtor, and may, in such a case as the above, defer bringing his 
suit to the last moment the law allows. 12 W. R. 192. 

1104. A drew five Bills in favour of B on Fergusson & Co., who 
accepted the same, and got them discounted by the Bank of Bengal, 
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and on their becoming dno procured their renewal. Fergusson & Co., 
subsequently drew three Bills on the Bank of Bengal ; and, for securing, 
as well the repayment of the principal sum due on these Bills and 
interest, as of all and every sum or sums which the Bank had already 
advanced or should advance on account of the drawers, deposited as 
collateral securities various quantities of cliili copper of a larger amount 
in value than the advances then made. By a condition in these Bills, the 
Bank were authorized, in default of payment within the time stipulated, 
to dispose of the copper by public or private sale, and to reimburse 
themselves the principal and interest due thereon Shortly afterwards 
Fergusson & Co., failed, and Assignees of their estate and effects were 
appointed under the Indian Insolvent Act. On presentation to A of the 
first of the renewed Bills, he serred notice on the Bank not to part with 
the securities so deposited with them, alleging that the Bills drawn and 
renewed by him, were accommodation bills, for which he had not received 
any consideration, and were renewed on the faith of the securities being 
applicable to their discharge. The Assignees of Fergusson & Co., re- 
deemed the copper by paying to the Bank the amount of the principal 
and interest due upon the Bills drawn by Fergusson & Co., All the Bills 
drawn by A were dishonoured, and the Bank of Bengal brought an 
action against A for their amount. On a Bill filed by A., the Bank 
were restrained by injunction from proceeding with the action at law. 
Held on appeal by the Judicial Committee, discharging the injunction 
and reversing the decree of the Supreme Court, that, under the circum- 
stances, the redemption of the securities was a sale within the meaning 
of the condition contained in the deposit Bills, and that such sale was not 
a release to A as surety for the previous Bills, fcho condition not being 
that tho copper or the proceeds thereof should bo applied preferentially 
or pari passu wilth the other debts, but simply in reimbursement to tho 
Bauk, of the priucipal and interest due upon the Bills. 3 M. I. A. 19,20. 

PROMISE. 

1 105. Whore, by reason of a promise, the promisee refrains from bring- 
ing a suit, which, but for the promise, he may have brought, there is good 
consideration for tho promise ; but, if at the time of the promise, 
no remedy remained to the promise by reason of limitation, there 
is no valid consideration, and the promise cauuot be enforced at law. 
23 W. It. 6?. 

PROMISSORY NOTE. 

HOG. The making of a promissory note is altogether the act of the 
maker, and delivery to the promisee is required to render it complete. 
1 M. H. It. 202. 

1107. A promissory note, payable two months after date, given for 
money lent and interest in advance at the rate of 12J per cent per men* 
sem, contained an agreement to continue to pay that rate of interest 
after the due date if the money was not then repaid. 

Held that tho high rate of interest so agreed to be paid did not con- 
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stitute a penalty, against which the Courts could relieve. 7 B. H. R. 

O. J. 19. 

* 

1108. A promissory note, payable on demand, given for inf eresb due 
on a mortgage-deed, with interest on such interest, cannot be enforced 
l>y suit, there being uo consideration for the making of such a note. 

7 B. H. R. 0. J. 0. 

1109. An instrument to the following effect : — ff on the 14th De- 

cember 1861, we A. and Co. bind ourselves to pay with interest to you 
B and C rupees 566-10-0, boing the balance of dealings held with your 
firm, and the amount received this day from you in cash on account of 
stamp”: — Held, to be neither a bond nor a hundi, but to bo in the nature 
of a promissory note, and to come within the description in clause 4 
schedule A of‘ Act XXXVI of 18G0. 1 M. II. R. 152. 

1110. In a suit by indorsee against the maker of a promissory note 
payable on demand the defence was there were dealings in skins bet- 
ween the defendant and the payee, and an agreement was made by which 
the payee was to pay the defendant Rs. 4,500 as an advance upon goods 
to be supplied by the defendant to tho payee; that the mouoy was paid 
and the promissory note sued on was made and delivered as an acknow- 
ledgment of the receipt of tho money and as a security for what should 
be due to the maker in respect of the dealings. The defendant stated 
that the state of tho accounts between him and the maker showed a 
balance in favor of the defendant, and notice to tho plaintiff of these 
facts was alleged. The note was indorsed to the plaintiff 2 years 
and 11 months after date. Held, though tho evidence failed to make, 
out notice to tho plaintiff, tho note when endorsed was an overdue note, 
and that the plaintiff took it subject to the then state of the accounts 
between the payee and the defendant. 7 31. H. It. 271. 

1111. Where a promissory note is payable by monthly instalments, 
it is incumbent on the plaintiff when two or more instalments are due at 
the time he brings his suit, to sue for them in one action, and he is not 
at liberty to sue separately for each instalment or for some of them. 

The plaintiff in this action sued to recover the fifth instalment due on 
a promissory note, but it appeared that he had on tho 4tji October 1872 
sued and recovered a judgment foi\ tho forth instalment only, when ho 
could have sued for tho entire amount of the bond which had then 
fallen due. 

Held that the judgment which plaintiff recovered on the 4th October 
was a bar to the present suit. 20 W. R. 358. 

1132. A promissory note upon a one anna stamp dated in August 
1 870 provided for the repayment of the amount mentioned in it on or 
before the 12tli July 1871 In a suit upon the promissory note, Held 
that it was not receivable in evidence upon payment of a penalty. 7 M. 
H.R. 361. 

1113. In a suit under Act V of 1866 on a promissory note part of the 
consideration for which was legal and part illegal. Held (per Couch C. J. 
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that plaintiff could not sue on the note, but that he might 
amend bis plaint and recover so much of the consideration as was not 
illegal. 18 W. R. 424. 

1114. A promissory note is a “ contract or obligation" under section 
16 Act XVI of 1864, and as such might have been registered under that 
Act ; consequently the period of limitation prescribed by section l 
clause 10 of Act XlV of 1869, vis.j three years, applies to it. 6 B. 
L. R. App. 40. 

1 1 15. The defendant agreed with the plaintiff to take the plaintiff's 
mare “ Brides maid" on “racing terms" all winnings to be divided 
equally between them, and the plaintiff to have the option of claiming 
a one-fourth share of any lottery in which she might be bought by or 
on account of the defendant ; the plaintiff to keep and train “ Brides 
maid" for Rs. 60 a month. Subsequently the plaintiff agreed to keep 
and train, for a like sum for each horse, five horses belonging to the 
defendant. The defendant having been posted as a defaulter, the 
plaintiff at the defendants' request advanced certain sums to the secre- 
tary of the Calcutta Races to enable the defendants horses to run. As 
security for the repayment of such advances, and of a sum of Rs. 44 56,6 
which had became duo to the plaintiff, and which included an items of 
Rs. 1149, for “balance of bets and lotteries" and a smaller sum in 
respect of certain tickets in the “Secundra Raffle," the defendant gave 
to the plaintiff a letter of hypothecation of his five horses, whereby it 
was agreed that in case of the defendant's default, and the plaintiff 
advertized the horses for sale. On the same day the defendant wrote 
and gave to the plaintiff a letter stating that, in consideration of the 
plaintiff's withdrawing the advertisement, and withholding the sale 
for a certain period, lie would give the plaintiff a promissory note for 
the balance of his claim. A note for Rs. 7,000 was accordingly given 
by the defendant to the plaintiff. In the account delivered by the 
plaintiff to the defendant, be liad by mistake over credited the defen- 
dant with Rs. 744 in an item headed, “cash received from the secretary 
of the Calcutta Races, balance of racing account, " and under which 
was included the following item “ IO, 0, deducted from lottery ac- 
count Rs. 48." On receiving information of the error, the defen- 
dant gave the plaintiff another promissory note for Rs. 744. In an 
action on the notes brought under Act V of 1866, the plaintiff obtained 
h decree, which was set aside on the defendant's application, and leave 
was given to him to appear and defend. Written statements were 
then filed on tlio plaintiff's application : Held by Macpherson J., that 
the two promissory notes were given as a security for the whole of the 
plaintiff's claim ; that the items for “ balance of bets and lotteries," 
and for the “ Secnndra Raffle" being rendered illegal by the lottery. 
Act V of 1844 part of the consideration for the notes was illegal, 
and no action was maintainable upon them. Ill’s Lordship, therefore 
dismissed the plaintiff's suit. On appeal held, by Couch, C. J. that the 
promissory note for Rs. 7,000 was not vitiated by the Rs. 1,149 being 
part of the consideration* for it, although that portion of the latter sum 
which was owu by lotteries was obtained by an illegal transaction, it 
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Wag 1 not illegal for the defendant to receive the money, and, having 
done so, to pay the plaintiff his shai*e or to promise to do so' J9fut the 
money paid in respect of the “ Secundra Raffle/' being mbney paid in 
execution of am illegal purpose, was an illegal consideration which 
' disentitled the plaintiff to recover on the note : Held further, that the 
noto for Ils. 744? was given upon good consideration. All the facts of 
the case being .stated in the plaintiff's Written statement, tbe Court 
might allow the plaint to bo amended, and frame an issue as to what 
amount was due to the plaintiff in respect of the consideration for the 
note for Its. 7,000. 

Held by Markby J. that both notes were good, inasmuch as the 
promise, contained in them did not spring from, nor was it the creature 
: of, the original illegal agreement but was a separate agreement. 9 
. B. L.lt. 441,442. 

PROMISSORY NOTE / Government b 


1116. A Government Promissory Note is not a “ corody” or con- 
sequently immoveable. 5 W. It. 141. 

1117. A person who receives a forged currency note in payment is 
not ( in order to entitle himself to be paid a second time ) y upon dis- 
covering the forgery, bound to give immediate notice of it to the person 
from whom he receives the forged note. The rule relating to forged ac- 
ceptances on bills of exchange not applying, 

Semblc . — That if the delay in communicating the fact of the forgery 
of the note were so great as to damnify the payer of it in his remedy 
against, or in his power of tracing, the person from whom he received 
the note, such delay would be a good defence in an action brought 
upon the original consideration. 7 B. H. It. O. J. 1. 


1118. The holder of a Government promissory note cannot arbi- 
. trarily insist upon having the note renewed but when the back oi 
. the note has become covered with endorsements of the receipt of interest 

bo that there is not room to write an endorsement of the note distinctly, 
the holder is entitled to liavo it renewed. 

Where the legal holder of a Government promissory note transfers 
the note, the Government is bound to act in accordance with such 
transfer, unless it has notice of au order of Court restraining the 
bolder from parting with the note. 

An allonge is a slip of paper annexed to a bill on which the su- 
• pernumerary endorsements may be written when there is not room to 
write them all distinctly on the back of the bill. The term does not 
legally or properly apply to a paper annexed by the officers of Govern- 
ment to a Government promissory note, on which further endorsements 
. of the receipt of i uteres t may be made after the note itself is covered 
by such endorsement. 22 W. K. 106. 

1119. In a suit by a Hindu widow as the holder and last endorsee of 
a Government promissory note of the 5|‘per cent loan, 1859-60, to en- 
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force renual of the note, it appeared that, in the advertisement of the 
loan in (he Gazette* it was stated that “the practice and rules hereto- 
fore in use in regard to the renual, &c., of promissory notes will be ’ad- 
hered to in respect of the promissory notes of this loan ” ; that ifc^waa 
the practice of the Government of insist on the production ofi the pro- 
missory note when the interest duo bn it was appHod for, and to en- 
dorse the payment of such interest on the back of the note ; that the 
note of which renual was sought l*ad in consequence become so covered 1 
with endorsement that a slip of paper had been attached to it by * the 
Government for the purpose of allowing further endorsements on pay- 
ment of interests to be made ; and that in consequence of having ;thi» 
paper attached, and being covered with endorsements, the note was 
practically unnegotiable. The defence was that the Government had' 
discretion as to granting or refusing renual, and had, on objection made 
by’ the reversioners, exercised that discretion in refusing to renew the 
note. The Lower Court dismissed the suit on the ground that the 
plaintiff had failed to show any legal right to renual against the Go- 
vernment. Held on appeal that the practice of insisting on endorse- 
ment of payment of interest on the note as preliminary to receipt of in- 
terest thereon having rendered it practically unnegotiable, the Govern- 
ment were bound on renewing the note. 13 B. L. R. 350. 

PROFITS. 

1120. Where certain sharers took in lieu of their proportion of pro- 
fits a piece of land rent-free, with an agreement that on relinquishing 
the land they might claim their share of the profits, it was held that 
they could not be said to have been at any time out of possession of 
their shares so long as they held tho land, and that on relinquishing 
the laud they might sue for profits. 3 N. W. l\ 23, 21. 

PROSTITUTE. 

1121. A landlord cannot recover rent oil Ibdgings knowingly lot to 
a prostitute who. also carries on her vocation* there; the principles ofi 
English law being applicable to this country ia such a case. 18 W.. R- 
445. 


PURCHASE. 


1122. No time being fixed for payment or delivery, by a contract 
for the purchase and sale of certain good**, die construction of law? is,, 
that the seller will deliver on payment, of tho price, and that; the buyer 
will pay the price on receiving the good ; and either party is competent' to. 
call upon the other within a reasonable time, to fulfil his part ottlm 
agreement, if ready to fulfil his own. 2 N. W. P. 60. 


PURCHASE (By Trustee*). 

1123. J C M, as executor of his father^ obtained n decree- for Rs. 
170,000, and held the same in trust as respects one-fifth thereof for 
the plaintiffs. Subsequently he took an assignment for the joint bene- 
. lit of himself aud his brother S of the beneficial interest iu. the plain- 
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RURCHASR (ultra vires). 

tiffs 1 slmre for Its. 5,000, from M, one of the executors of the plaintiffs* 
father. The plaintiffs had derived title to their one- fifth share under 
the will of tlieir father, and subsequently obtained A decree for the said 
Us. 5,000, against M in an administration suit J C M was co-fexecntor 
with M of the plain tiffs* father, though he was said to have renounced. 
In a suit against J C M to declare the said assignment invalid except 
as a security for the said Its. 5,000, and any other sums justly due (M 
and S being made party defendants) 

Held, that the purchase being for inadequate consideration was inva- 
lid, and that the share must be restored to the plaintiffs on the pur- 
chase-money being returned inasmuch as J C M holding the decree in 
a fiduciary position for the plaintiffs could not purchase the same either 
for his own benefit, or that of himself and his brother jointly. ' 

Such a suit being against J C M as a purchaser in his own right, is 
not* in the nature of a review of the decree against M, who had been 

sued as executor of the plaintiff's father. 2 L. K. I. A. 18; 23 W. K. 
P. C. C, 

PURCHASE (In name of third parties). 

1124. Act I of 1845 section 21 does not protect purchases made in 
the name of third parties from the operation of decrees against the per- 
sons beneficially entitled to the purchased property. 2 W. R. 29. 

PURCHASE ( Of Hypothecated Property). 

1125. Plaintiff in purchasing at the instance of a first incumbrancer 
becomes owner, and prima facie entitled to the possession of the hypothe- 
cated property, and the lion of defendant who purchases at the in- 
stance of the second incumbrancer cannot protect him in possession. 19 
VV • It, 83. 

PURCHASE (Ultra Vires). 

1126. The purchase by the Directors of a Joint Stock Company, on 
behalf of the Company, of shares in other Joint Stock Companies, un- 
less expressly authorised by the Memorandum of Association, is ultra 
vires, 

• 

A Joint Stock Company, even ihogli it be empowered by its Memo- 
randum of Association to deal in the shares of other Companies, is not 
thereby empowered to deal iu its own shares, and a purchase by the 
Directors of the Company of its own shares on behalf of the Company 
is, therefore, under such circumstances, ultra vires . 

A shareholder in a Joint Stock Company can maintain an action 
against the Directors of such Company to compel them to restore to the 
Company funds of the Company that have by them been employed in 
transactions that the Directors have no authority to enter into, without 
making the Company a party to the suit. 

Where a shareholder purchased shares in a Joint Stock Company 
lenowing at the time that similar Companies were in the habit of deal- 
ing iu their own shares and those of other Companies, and believing 
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that the Company in question adopted the* same practice, bat made no 
inquiry to ascertain whether or not such was the case, nor made any 
objection to such dealings of the Company until it was discovered they 
had resulted in loss, it was held that lie had by his own conduct lost 
}iis right to hold the Directors personally liablo in respect of such deal- 
ling and tho result was held to be the same whether the said share- 
holder was beneficially entitled to liis shares, or merely a trustee of 
them for others. 4 B. H. R. 0. J. 185. 

PURCHASER (Bona fide). 

1127. A person is not a bona fiM purchaser for value who has obtain- 
ed neither title nor possession. i VV, R. 

1128. A purchase from an ostensible owner, who knew that one of 
the beneficial owners was a minor at the time of the transaction, and who 
took the precaution to obtain the consent of the other beneficial owner 
Who was of age, was held not to bo a bona fide purchaser. 1 W. It. 324. 

1129. A bona fide purchaser is entitled to refund of purchase - 
money in a case where, some dispute having arisen as to the purchase, 
the matter was referred to arbitration, and it was held that tho vendor 
had no authority to sell. The principle o £ caveat emptor does not apply 
to such a case. 3 W. K. 28. 

1130. The rights of bona fide purchasers and mortgagees are not to 
ho defeated by earlier obligations in the hands of third parties never ii\ 
possession of the laud in dispute. VV. it. S. N, 225. 

PURCHASER (Bona fide— with Notice). 

1131. A party purchasing with notice that liis vendor’s title is con- 
tested, must take his chance if that title turns out invalid. 9 VV. 
It. 80. 

1 1 32. If the purchaser of an estate for value takes with notice, actual 
or constructive, of a trust, he is bound by such trust to the same extent 
and in the same manner as the person from whom he purchased, (j B. 
n. It. 0. J. 59. 

1133. A purchaser at a sale in execution of a decree held under 
Act VIII of 1 865 (B,C.) cannot be ousted from the property purchased 
by him without proof that the decree and sale were fraudulent, and that 
be (the purchaser) was a party to, or had notice of, the fraud. 7 B. 
L. R. App. 1, 

PURCHASER [Bona fide*»without Notice]. 

1134. An unenquiring purchaser from a Hindu wife, whose husband 
is living at the time, is in no sense a bona fide purchaser without notice. 

6 W. It. 312. 

It is not a legal sequitur that because the sale to A’s vendors 
was fraudulent, A'a purchase must be null aud void. If A was a bona 
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PURCHASER (BONA rJDE-^WITHOUT NOTICE). 

fide purchaser for valuable consideration without notice of the fraud, 
there is no reason why he should be deprived of the benefit pf an honest 
purchase. W.R. S. N. 225. 

1136. The mere possession of the title-deeds by a second mortgagee, 
though a purchaser for value without notice, will not give him priority. 
There must be some act or default of the first mortgagee to have this 
effect. 4 M. H. R. 3C9. 

1137. The plaintiff brought a suit on an instrument, dated 18G1, 
described as a mortgage bond, to recover. the amount due by a decree 
against the first defendant personally and against the mortgaged property 
which was in the possession of the 2nd defendant under a registered 
deed of sale by first defendant to him in I860. The Civil Judge gave a 
decree against the first defendant, but refused the prayer against the 
2nd defendant on the ground that he was a bona fide purchaser lor 
valuable consideration without notice. 

Held, by the High Court, that the plaintiff was entitled to a decree 
against the property in the possession of the 2nd defendant for satisfac- 
tion of the debt, whether the instrument sued on waB a mortgage, or 
whether its effect was merely to create a lien. 4 M. H. It. 

1138. In order that a purchaser of immoveable property from a 
Hindu in the Island of Bombay may be entitled, as against the bene- 
ficial owner of such property, to set up the defence of being a 
bona fide purchaser without notice, he must show that lie lias made all 
proper inquiries into the title and as to the state of the family of his 
vendor, and of his vendor's predecessors in title for a period of twelve 
years at least before the date of his purchase. 

Where a purchaser claims to hold land which he has purchased from 
a third person on the ground that the owner of such land lias acquiesced 
in the sale, the purchaser must show clearly that the real owner was 
aware of the sale at the time it took place. 

Where the owner of land was not aware of its being sold by his father 
to a third person, but, having heard of such sale, subsequently stood by 
and allowed the purchaser to build upon the land, it was held that the 
owner could uot recover the land without compensating the purchaser 
for the building erected by him upon the land, and three months were 
allowed to the owner within which to pay such compensation. 8 B. II. 
R. 0. J. 77. 

1139. The plaintiff in 18G6 obtained a decree against one Ramzan 
Mohidin for payment of a debt by him personally, or in default entitling 
the plaintiff to recover the amount from the sale of certain immoveable 
property situated in Gujarat on which the debt had been secured under 
a Sankhat * on the attachment of the immoveable property in execution 
of that decree, the defendant objected under section 246 of the Civil 


# Nat*— Tho word Sankhat means in Gujarat a mortgage unaccompanied with possession. 
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Procedure Codej and alleged that he had purchased the property i n 1865. 
The attachment haring, accordingly, been raised, the plaintiff sued for a 
declaration of liis right to sell the mortgaged property. Both the Lower 
Courts threw out the plaintiff's claim. 

On special appeal, the decrees of the Lower Courts were reversed, 
and the case remanded for the trial of the issue whether the defendant 
was a b&nafitle purchaser for valuable consideration withont notice of 
the plaintiff's Sankhat or lien on the property in dispute at or before 
the time of his purchase. 8 B. H. R. A. J. 75. 

PURCHASER ( Difference between Innooent-and one tainted with fraud). 

1140. Tho case of Ali Hoosum vs. Badel Khan (19th May 1863, S.D. 
A., N. W. P.), where it was held, that there is no difference to be mado 
between tho innocent purchaser and one tainted with fraud, which had 
brought about an execution sale observed upon and dissented from . 
10 M. I. A. 454,455. 

PURCHASER ( Duty of ) . 

1141. If a person has notice that another has or claims an interest 
in property for which lie is dealing, he is bound to enquire what that 
interest is ; and, if ho omits to do so, he will bo bound, although the 
notice was inaccurate as to the particulars,or the extent, of such interest. 
22 W. R. 248. 

1142. The first duty of a purchaser from a Hindoo childless widow, 
is to satisfy himself, as an ordiuary prudent man would do, as to her 
right to sell. If he does not do so, lie does not act with due care or at- 
tention in the matter, and, therefore, cannot be said to have acted legally 
in good faith, although he may, in fact, fully believe or take it for 
granted that all is right. 2 W. It. 123. 

1143. A person purchasing an estate where there is a tenant in pos- 
session is bound to inquire into the title of such tenant, and if he neglects 
to do so lie takes subject to such rights as the tenant may have. 

The equities are the same where there is a person in possession as the 
object of a charitable trust and under the trust. 6 B. H. R. 0. J. 59. 

PURCHASER [Prom Judgment-debtor]. 

1144. A purchaser from the judgment-debtors was held entitled fce 
recover the amount paid by him on account of previous mortgages, 
when, in making those payments, he merely acted for the debtor who 
had borrowed the money* from him, and what he did was to see that 
that money so borrowed was properly applied in clearing off those 
debts which rendered his own purchase unsafe, and of the exiBte&o* 
of which he was at that time cognizant. 1.7 W. R. 480. 

PURCHASER (Innocent), 

1145. A party purchasing what he knows to be the right and title 
of some one else than his vendor cannot claim the character of an 
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innocent purchaser; and is not entitled to compensation for improve- 
ments to the property so purchased by him. 16 W. R. 169. 

PURCHASER ( Pendente lite ). 

1146. Three brothers, M, L, B, P, K, B., and G. D. B., being 
jointly entitled in equal shares to an undivided one-third share in certain 
property, mortgaged their shares by three deeds bearing different dates 
to one It, N. Between the dates of the two last mortgages, the brothers 
instituted a suit for partition of the property, and for certain other 
objects; and, on 2nd February 186 4, a decree was made in the suit, 
declaring the brothers entitled to a one-third share of the property, and 
ordering a partition and the taking of accounts, and reserving the ques- 
tion of costs. R, N. was not made a party to this suit. On 6th Septem- 
ber 1864, the brothers covenanted to mortgage certain property to the 
plaintiff, including that previously mortgaged to R. N ; on 8th and 9th 
December, the agreement was performed by conveyances in which R. N. 
joined, and which recited that ho had been paid off., and on 28th November 
1866, and 27 March 1867, the three brothers conveyed their equities of 
redemption to the plaintiff. On 15th June 18G8, an order was made in 
tho partition suit for the sale of a sufficient portion of the property to 
pay the costs of the parties to the suit, and under this order the pro- 
perty which the plaintiff sought to recover in the present suit was sold 
on 1st May 1869, and purchased by the defendant, who at the time had 

• full notice of the plaintiff's claim: Held the doctrine of lis pendens did 
not apply, and the plaintiff was entitled to recover possession. 8 B. 
L. II. 474. 

PURCHASERS ( Misconduct of one of Several ). 

1147. Where the whole of a property was sold in execution, and 
the purchasers agreed among themselves what shares they were to 
take in the property, the Court was unable, because of the apparent 
misconduct of one of the purchasers who, after havingacted as pleader 
for the other party, had now become one of the purchasers of the pro- 

r perty which he knew had been previously sold to his clients, to limit 
the extent of that sale, or to declare that the said pleader was not en- 
titled with the other purchasers to the whole 16 annas. 17 W. li. 180. 



RATIFICATION. 

1148, Where tho net of tho agent has been communicated to, and 
ratified by, the principal, it becomes the act of the principal in point of 
law. 7 M. H. R. 869. 

READINESS AND WILLINGNESS (To Deliver ). 

1149. A contract for the delivery of shares at a future day is a con- 
tract that can be assigned in Equity, and the assignee of such a contract 
can, in his own name, maintain a suit to recover, damages for its 

in the Civil Courts in India. 
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In such a suit the plaintiff would be subject to any equities that might 
subsist between his assignor and the defendant. 

In order to support an allegation of readiness and willingness to 
deliver, an actual tender is not in all cases necessary : e. g. y a tender 
will be dispensed with where the defendant has refused to perform tho 
contract, or where on the day for the performance of it he has abscond- 
ed, and, having closed his place of business, has left no agent or other 
person to represent him. 8 B, H. It. A. J. 133. 

• 1150. Where a contract is made for the future delivery of shares, 

and the purchaser, before the delivery day, gives notice to the vendor 
that he ( the purchaser) will not accept the shares, the vendor is thereby 
exonerated from giving proof of his readiuess and willingness to deliver 
the shares. 

% Semite . — The mere fact that sucli shares are pledged to a third per* 

son is not sufficient to show that the vendor is not ready and willing to 
deliver them, if there is nothing to show that the pledgee is not willing 
to assist the vendor in carrying out his contract, and it being apparent- 
ly for the advantage of the pledgee that he should do so. 8 B. H. 
It A. J. 123. 

REDEMPTION.* 

1 151. The lapse of more than 12 years from tlio year of grace bars 
the right of redemption. 8 W. It. 473. 

1152. A suit for the redemption of mortgaged property cannot go 
on to a due determination until all the mortgagors are made parties. 
21 W. It. 428. 

1153. In a redemption Rnit against the auction-purchaser from a 
mortgagee, it is necessary to determine whether defendant obtained th© 
laud under such circumstances that he is bouud by the mortgage bond* 
21 W. K. 13. 

1154. Where a mortgagor brings a suit to redeem mortgaged land 
on payment of such sum as shall be found due to the mortgagee, th© 
Court is not justified in decreeing possession without ptii/mmt in favor 
of the mortgagor, merely because the mortgagee denies the existeuo© 
of the mortgage. 6 B. H. R. A. J. 9. 

1155. In 1841 A established her proprietary right to lands as against 

B, ami an otti mortgagee then in possession. In 1844 B obtained a 
decree against the mortgagee in a suit to which A was not a party, and 
assigned his rights under the mortgage to C, who continued to hold 
as B’s assignee down to 1800 : — Held, that unless A was aware, 

or might by ordinary diligence have been aware, of the suit of 

1844, his right to redeem the lands mi< not barred by the laps© of 
twelve years from the decree iu that suit. 1 M. II. It. 116. 

1155. In a suit to redeem a mortgage and to obtain possession, held 
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plaintiff had mo /right to redeetn as being a mere mokurureedar 
or n person holding under the mortgagor, and because tlie mortgage 
an end before the ‘institution of the suit ; and that he was not 
to possession as a mokurureedar because he was bound by 

* ^imitation inasmuch as according to his i)ottah lie was entitled to posses - 
w jsjpn at once and he never got possession, and certain statements made 
„ by the Zemindar in petitions filed in Court are not admissions under 

"Act XIV of 1859 to take a case out of the ordinary rules of limita- 
tion. 17 W. R. 272. 

1157. The plaintiff executed an usnfmdmary mortgage of certain 
, land for a term of 22 years to ’the 1st defendant, for the considerations 
. stated in a written instrument of mortgage, dated the 2 1st January 

18^3. The mortgage instrument contained a stipulation that possession 
should be given to the plaintiff upon his paying the principal and in- 
terest due to the 1st defendant within two months from £he date of 
-the execution. Held, that the plaintiff was entitled to redeem although 
> the amount of principal and interest had not been paid or tendered 

• within two months. 3 M. II. It. 3G3. 

• m *4 • +■* • • 

1 158. A granted a zur-i-pcshgee lease of certain lands to the defen- 
dants for a fixed term of years, which was to continue after the expiry 
of the term so long as the money advanced remained unpaid. Shortly 

; -afterwards A evicted the defendants, and sold the land to 0 and JJ in 
the proportion of 12 annas and 4 annas. The defendants sued all the 
three and obtained a decree for possession and mesne profits. They 
rJ %ie^er got back possession, but recovered the mesne profits from A . On 

* 'the expiry of the term of the lease, C and I> eacli brought a suit to 
redeem his own share of the estate after payment into Court of the 

„ .money advanced in amounts proportionate to the share of the land pur- 
( chased by each. The two suits were heard together. Held, they were 
entitlod to redeem. Held, also, that the defendants were not liable un- 
der Regulation XV of 1793 or Regulation I of 1798 to account for the 
inesue profits which they had recovered. J3. L. R. S. V. F. B. G13, 

REDEMPTION (Equity ofp* 

1159. The claimant entered into an agreement for the purchase of cer- 
' ' tain property ; and on the execution of the agreement, deposited rupees 

15,000, as earnest money of the contract, and in part payment of the 
purchase-money. The claimant was not satisfied at that time with the 
title-deeds supplied by the vendor, but afterwards entered into fresh 
negociations for the purchase upon different terms. The vendor died, 
l and the present claim was filed in a suit to administer his estate. Held, 
0 that the claimant was entitled to be paid in full the rupees 15,000 in 
tn priority to all other creditors ; and that his lien was not lost by tho 
failure either of the original contract or the subseejuent negociations. 3 
B.L.R.O. J. 75. 

*' 1100. The defendants mortgaged certain property in the mofussil 

* See mortgage* Ante Nos. 821 to c28. 
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to the plaintiffs in April 1863, and at tl*e same time, *6 a coTlnteVafV se- 
curity to tlio mortgage, executed a bond in favor of the plaintiffs, and' 
a warrant of attorney to enter up judgment on- the bohd. Judgment 
was entered up, find a decree obtained thereon, soon after ilw? bond wna 
executed. In accordance with (x?venatrt in the mortgage-deed, tlie 
mortgagees entered into possession and receipt of the rent* and pro- 
fits of the estates which they were authorized to receivo for five years, 
from the date of tlie mortgage. They remained in possession for 
years, and thou, more than one year having elapsed siuee any pro- 
ceedings in execution had been taken, they applied for execution of 
their decree against the mortgaged property. The property was out 
of the jurisdiction of the Court. Held that, if the application were 
granted, the execution of the decree must be limited to property other 
than that which was the subject of the mortgage. There being evidence* 
to show that the parties had entered into an agreement for a fresh mort- 
gage of the property for twenty two years,, the application for execution 
was refused. 

— An equity of redemption cannot bo taken in execution of a 
decree for a money-debt under the attachment clauses of Act VIII of 

1850. 4 B. L. 11. O. J. 83. 


] 161. K D, a Hindu widow, by deed appointed It H to be her gene- 
ral mookleur, for the conduct of certain suits in her name, which were 
pending in resjx'ct of the estate of her deceased husband. By this deed: 
dated 25th September 1858, she covenanted to repay him, within tY£o 
months of the successful termination of the suit “all moneys properly 
disbursed by him on her account, &c.”;*and also to pay him an additional 
sum as remuneration to himself. It S entered on the conduct oilier 
business, and advanced certain moneys? on her account, and in October 
1859, K D executed in his favor a second deed by which* she mortgaged 
to him her share in the* estate of it H, deceased, which was iu 
hands of his executors, “ and my decrees 21 and 25 iu the Zilhih Court, 
and the decree in the Supreme Court,, and the right and interest of all 
the said decrees and all other real and personal properties belonging to 
the said estate.” Hy a decree of the High Court of 28th July 18G2, , 
iu one of the suits brought by K D, tl*e estate of It H was declared to 
consist of a share of a certain lalook, of a share of a house 
in Calcutta, and of a certain sum of money ; and K I) was declared to 
be entitled to one moiety thereof. K 1) afterwards obtained an ord&r 
for possession, and held possession of the said talook until August 186G. 
It S continued the conduct of K D5s business, and advanced i«k>i*o 
’ money on her account, in respect of which, on 31st May 18G5, he brought 
a suit against her, and on 21st September 180o, obtained a decree irv 
Iris favour. Under this decree ho attached the right, title, and. interest 
of K D in the estate of It II ; and on 25th; June 18GG, it was put. up for sale, 
and purchased by R S himself. In»a suit brought by K fbagninsb R g, 
among other things, for an account, held, that R S was a. trustee for K 
D in respect of her share in the estate of R H, which he had 
iu execution of his decree. 
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A mortgage©, cannot, properly, in exeoution of a simple deorde for 
money the repayment of which is secured by mortgage, attaoh and sell 
,ibe mortgagor’s equity of redemption in the property mortgaged s but 
if he do so, and. purchase it himself, he becomes a trustee for the inert* 

f j^gor, against whom be caunot acquire au irredeemable title. 5 B. 
i. It. 450, 451. 

1162. H mortgaged certain land to A in 1844*, stipulating that if he 
(It) failed to pay a moiety of tho mortgage -money within three years, 
or wholly redeem within fire years, from the date of the mortgage, the 
property mortgaged should be considered as sold to A. The property 
remained in the possession of It till 1847, at the end of which he gave 
it into the possession of A, U then beliering that he had thereby lost 
all right to the property. Subsequently to 1847, the property changed 
lmnds. The absolute right was fir^t sold in 1855, and then on two oc- 
casions in 186!?. At this time R did not raise any objection to the pro- 
perty boing Sold, although he was fully aware of the fact. 

It had also admitted, in a suit brought against liim in 1850 by A, 
til at he had sold the land to A. 

- In a suit brought by It against A iu 1867 to redeem the mortgaged 
property — 

Held (following the decision in 1 B. H. It. 199 See Ante No. 821) that 
JTwas entitled to redeem tho property. 

Held also that, under the peculiar circumstances of this case, tho 
Conrt would not lie justified in calling upon the mortgagees to furnish 
accounts of the rents and profits on tho one hand, and of the principal 
interest on the other. 

. , Interest on the value of improvements mado since tho time tho pro- 
perty came into tho hunds of A disallowed. 8 B.. H. It. A. J. 236. 

SUBLEASE. 

i 163. A letter in the nature of a guarantee, wholly in the handwrit- 
ing of A, written upon stamped paper, sealed, but not signed or attest- 
ed by witnesses, or registered, to B, a co-plaintiff with A, undertaking to 
indemnify B from costs, if lie would join as a co-appellant with A in 
an appeal to England, established, and held to operate as a release in 
an action brought by A’s heirs against B to recover bis pro rata share 
of the costs of the appeal. 7 M.I. A. 148. 

1161. Case dismissed, because the Privy Council upon the evidence 
considered that the general release set tip by the defendants could ne- 
ver ha'*e been contemplated by the parties to operate as a release of 
all demands. 5 W. It. P. C. li2. 

1165. Plaintiff sued to recover rupees 21,650-5-1, balance of prin- 
cipal and interest, duo. He alleged in his plaint that, between the 16th 
February and 23rd July 1867, he paid, at the request of defendant’s fa- 
ther, the late G F. Fischer, rupees 25,600 on account of the shiva- 
ganga Zamindari ; that the defendant haviug assumed the management 



of the Zamindari under an assignment from his father, gave plaintiff a 
receipt for the said sum of rupees 2$, 000 under date the 7tli August 
180*7 ; that in October and December 1867, defendant paid the sums of 
rupees 5,000 and 3,000 respectively, in part liquidation of the debt, but 
•i nee 20th December l8t>7 refused any further payment. Defendant 
answered that this debt due by the late G F. Fischer had been 
validly released by the terms of an assignment, dated 29th July 1871 ; 
that the receipt given by the defendant was a mere acknowledgment 
of the payment of rupees 25,000 by the plaintiff to the late G F. Fis- 
cher and imposed no obligation on defendant to pay the said amount ; 
that there was no consideration for defendants' promise to pay ru- 
pees 25,000 ; that when defendant executed the receipt ho was not aware 
of the effect of the release, and that the part payments were made 
under a mistaken idea of liability. At the hearing it was not dis- 
puted that a release was executed, and that this claim was embodied' 
and was intended to bo embodied in that written release, but it was 
attempted to set up a contemporaneous oral agreement, leaving this 
claim as a subsisting demand. The Civil Judge dismissed the suit, 
holding that this oral evidence could not be adduced to contradict the 
written release. Held, on Regular Appeal, that the Civil Judge was 
right. The principle is — Is the matter of the contemporaneous oral 
agreement so outside the scope of the written one that they can logically 
subsist together, so that the oral shall neither contradict nor modify the 
written f 

In the present case, to set up an oral agreement that the sum re- 
leased should, in fact, be paid, as to deal with an object already einbo- 
died in the written agreement in a manner antagonistic to its provisions. 
It is not only to vary what the words to mean, but wlmt they were intend- 
ed to mean. The subsequent receipt for the money did not create a debt, 
for the release had already extinguished it. 0 M. H.R. 393. 

11C6. In a written promise to pay “when I am able ” tlioso words 
are not to be treated as mere surplusage, but a binding part of the 
contract. The promisee's causo of action does not accrue until the pro- 
misor is iu circumstauces to pay. 1 W. It. 3G8. 

RELIEF ( Equitable). 

11 C7. Where a putnee lease of certain properties was to bo 
in plaintiff's favor in case certain money borrowed from him was 
re-paid by a given date, the money in that case being considered &$ 
bonus for the lease, and where the deed embodying this stipulation 
to be counted as a putnee pottah if the lease was not executed* 

* Held that the plaintiff is entitled to relief even though he may ask fov 
something lie is not strictly entitled to ; and if the bonus is inadequate, 
the Court may equitably relieve defendant on payment of the original 
sum with interest from the date of advance. 19 W. R. 274. 

RE-PURCHASE. 

1168. A sold land to B and continued in possession as B's tenant. 
More than two years after the sale A and B agreed that A should have the 



BALE. 
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right to re-ptirclmse within a fixed time, but that such: right should -be 

* forfeited if the conditions of the lease were not kept. At the date of 
’ this agreement A was in arrear with his rent : Held that his right 

to re-pnrchase was not forfeited by his having incurred further arrears. 

; 1 M. H. U. 63. 

REVOCATION. 

* 

1 1G9. If a revocation by deed can set aside a deed, by which a per- 
son binds himself to abide by the decision of arbitrators, revocation by 
parol may set aside a narol agreement. Notice is not necessary. 3 

M. 11. J l. 82. 

s. 

SALE. 

1170. Wilful misrepresentation by a vendor regarding properly sold, 
practised in a matter within his knowledge, and concerning which the 
purchaser had no adequate means of knowledge, held to vitiate a Bale 
and to entitle the purchaser to recover the purchase- money actually 
paid by him. 1 N. W. P. 25. 

1171. Tho notion that a sale or transfer cannot Ihj made or proved 
without a deed of sale or some written agreement is a misconception 
and erroneous. I N. W. P. 

. V 1172. A sale might be complete, and it still might be a condition of 
. iho contract that tho purchase-money was to be paid afterwards, and 
the deed in evidence of tho contract may not be completed. The bare 
fact of the deed not being registered would not annul a sale if, by 
mutual agreement, a sale had already been made. 7. W. It. 317. 

1173. A mere agreement to sell a certain property without any con- 
sideration passing, cannot bar the right of the vendor on the same day 
to sell a portion of tho property to a third party or invalidate the third 
iparty* a purchase. 7 W. It. 38. 

1174. The defendants had sold certain property to the plaintiff. 
They afterwards refused to effect mutation of names in favour of the 

, plaintiff on the ground that he had not paid off a certain mortgage on 
, the property, which he had promised in the contract of sale to do. They 

* did not repudiate the sale or the plaintiff’s title under it. Held, that 
the refusal was not tantamount to a rescission of the sale, and that a 
suit for the recovery of the purchase-money would not lie. 5 N. W. 
P * 194. 

1175. Where a Moohlcarnamah was duly executed by A authorizing 

* B to sign her name to a deed of sale, notwithstanding that the Mooh- 
tearnamah was not verified until after A’s dentil, the sale under that 
deed made after A’s death was hold to be valid as regards the right 
of the purchaser to recover the purchase- money. 0 W. It. 174. 

Wheye a plaintiff sued for recovery of possession of property 
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which he said he purchased from two defendants, atod it 
found as a fact that one of the defendants did not sell but that the other 
eased fraud in effecting the sale ; it was held that the decision below, 
which gave plaintiff a decree for the entire property against the defen- 
dant who acted fraudulently, was erroneous and that the decree slioald 
have absolved from liability the share of the defendant who did not join 
in or kuow any thing of the sale* 8 W. R. 182, 

1177. D, a Hindu, died, leaving three sons, S, S. 0, and It, who 
on his death made a partition of his estate, and S covenanted with S 
C to discharge all claims made against the estate of D in 1828^ B, 
who claimed a portion of the share taken by S C on partition with mesne 
profits, filed a bill in the Supreme Court against S C, and other as re- 
presentatives of D, and obtained a decree for Rs. 2,00,000. Pending 
this litigation S C died, leaving six sons, J, M, H, P, C, and S M, and 
a will made before the birth of S M, by which he loft all his property 
to his sons other than S M. On the death of S G, J, as one of tlio exe- 
cutors of his will, compromised B’s suit so far as it related to the estate 
of S C, for Rs. 80,000 ; and afterwards, in tho same capacity, sued 
the representatives of S to recover that amount and the costs in the 
suit brought by B, and obtained a decree for Rs. 1,70,000. In the mean- 
time H died, leaving the plaintiffs his sons and heirs, and his brother 
J and M, his executors, J renounced the executorship. M, on 3rd June 
1854, as executor of H, executed a deed of assignment, by which he 

- conveyed to J and 8 M, for Rs. 5000, the interest of the plaintiffs in 
t the docroe obtained by J, and subsequently at a sale of propory be- 
longing to tho representatives of S in execution of the doci’ee, J 
himself become the purchaser. In 1857, in an administration suit, 
which had been brought by tlio plaintiffs to compel M to account for 
tho assets received by him from tho estate of II, tho Mastor was 
directed to take an account, which was accordingly done. In a suit 
brought by the plaintiffs, tlio sons of H, against J, M, and S M, to” 
set aside the deed of 3rd 'June 1854, — Held, that notwithstanding the 
renunciation of executorship by J, he stood in a fiduciary relation to 
the plaintiffs, and the assignment being found to have been made for 
ail inadequate consideration, was ordered to bo set aside on the plain- 
tiffs paying the purchaser, J, the amount of tho purchase-money, 

A decree in an administration suit brought by tho parties whose 
interest had beeu sold against the executor of their father’s will> *>y 
. whom the sale had been made, held to be no bar to the maintenance 
of a suit n gainst the purchaser to have the sale set aside. 14 B. L. 
K, 270,277. 

SALE (Bill of 

1178. Jn a suit for possession under a bill of sale, the defendant 
pleaded that a largo portion of the purchase-mqney still remained un- 
paid. Held that the mere fact of a .decree having been subsequently 
passed in another suit could not affect the validity of tho defence relied 
upon in this case. 8 W. It. 218. 

1179. Suit for possession o£ a lour-anna share of a Raj and 
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dnry under a Kowala , or a Bill of sale, purporting to be an absolute 
•ale for the sum of Rs. 75,000, executed at a time when the alleged 
vendor was not in possession or had established his title to the Uaj 
and Zemindar y. The vendor who established his title to the Raj, and 
was in possession, by his answer set np this case ; that being in want 
of money to carry on suits to recover the Baj and Zemindary, he applied 
to one K ( whose rights had become vested by purchase, in the plaintiff), 
who agreed to make advances to him on condition of his executing the 
Bill of sale, and that no part of the consideration-money there expressed 
was paid on execution of the Bill of sale, though some inconsiderable 
advances were made to him ; that he was afterwards pressed to exe* 
cute a bond to secure the same sum of Its. 75,000, hypothecating the 
whole Baj and Zemindary in substitution of the Bill of sale, but that 
no consideration was paid on that occasion ; the real contract being one 
to secure moneys already advanced, and future advances, which con- 
tract had not been complied with by E?s Assignee : — Held, by the 
Judicial Committee, upon the evidence, that the real arrangement bet- 
ween the parties was for K to make advances, from time to time, and 
. that the form cf the contract was a device adopted to evade the effect 
of the transaction being stamped with the character of champerty, and 
the Bill of sale set saide. 

In a suit so framed to obtain possession, the Appellate Court will 
not impose terms upon the defendant to repay the advances made, by 
K as the plaiutiff, his Assignee, had his remedy, nud could sue on 
the bond. 

Whether the effect of the execution of a Bill of sale by a Hindu 
vendor is to pass the estate irrespective of actual delivery of possession, 
giving to the instrument the effect by English Law of a conveyance 
operating under the statute of uses. Quoere . 12M. I. A. 275, 27C. 

SALE ( By Government). 

1180. Semblo . Where property is sold by Government for general 
debts, and not for arrears of revenue, they sell only the interest of the 
debtor, and do not guarantee the vendee a title. 5 M. I. A. 271. 

SALE ( By Husband to Wife ) . 

1181. Held by the majority of the Court that, a sale by a husband 
to his wife may be collusive and a fraud upon liis creditors nofcwith- 

v standing the payment of the purchase-money by the wife out of her 
funds. ( Trevor j., di&senticnte ). 1 W. R. F. B. 319, 

SALE (By Minor). 

J182. A purchase from a minor is not ipso facto invalid. 3 W. 

R. 10. * J 

SALE ( By Mortgagee )• 

1183. Sembic. — That a private sale effected by a mortgagee in the 
mofussil without the intervention of a Court, in pursuance of la power 
of sale given to him under his instrument of mortgage, is invalid. 8 
H. It. A, J. 142. 



251 


SALE ( CONDITIONAL)* 

SALE ( By Mother to daughter). 

1184. Whore a mother conveyed her property to her daughter, and 
the property was afterwards attached in execution of a decree 
against the daughter, — Held that the mother could not obtain a re- 
conveyance of the property, on the ground that the conveyance to the 
daughter was for the purpose of defrauding the mother's creditors, and 
that the onus was on the mother to prove that the decree against the 
daughter was a fraudulent contrivance to deprive the mother of posses- 
sion of the property. 7 W. R. 118. 

SALE ( By Vendors not in Possession ). 

1185. Alleged purchasers, whose vendors were not in possession 
and who pay nothing for what is said to have been sold to them, are 
not competent to maintain a suit for possession of the property in dis- 
pute. 23 W. It. 165. 

BALE ( Conditional ). 

1186. A conditional sale may become absolute by agreement and 
acts of the parties to it, without proceedings under section 8, Regulation 
XVII of 1806. 5 N. W. P. 29. 

1187. The decisions of the late Sudar Court of Madras have carried 
the doctrine of relief after tho time named in the conveyance bo far as 
to say that wherever the security for money is an object of the tran- 
saction, no sale can become absolute. The llight Court have followed 
the English rule and have held the question one of construction, ad- 
mitting however, for tho purposes of the construction, other documents 
and oral evidence. 7 M. II. R. 6. 

1188. A party who had advanced certain monies on a deed of con- 
ditional sale, bye-bil-wuffa not being able to get possession of the 
mortgaged property, sued his debtor for the return of his money and 
obtained a decree. While the suit was pending the defendant died. 
Held, that while the decree ( which was a simple money-decree ) 
would enable the decree-holder to follow any assets left by his debtor, 
it could not give any particular lien on tho land which had once formed 
the sujgect of the bye-bil-ivufa. II W. R. 225. 

Plaintiff executed to defendant a document of which the follow- 
ing is a translation . — “ The Muddata Kriyatn executed on the 10th 
April 1835 by tho Madugula Zemindar to the Zemindar of Bobbili. 
As I have conveyed to you as sale for Rs. 6,000 tho Papuchefcfci Seri 
adjoining the land of Kasbah Jaggananthapuram in fcbe Zemindari of 
Madugula, they are given you for absolute sale : so the said sale 
money has been received at the time of sale. In the event of my 
paying you the principal Rs. 6,000 within six months from this date, 
you must give back tho said land Papuchetti Seri to me. In the 
event of our not being able to pay according to the said stipulation, 
you should hereditarily from son to grandson enjoy the produce of 
the said land, yourself paying to Government the assessment fixed 
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on a sub-division, reckoning this sale money to be a pure sale. This 
Maddata Kriyam has been executed with my consent.” Held, that 
this document was a sale with a condition for re-purchase. 7 M. H. 

it. c. 

8ALE[ Deed of]. 

1190. In construing a deed of sale where the terms are ambiguous, 
the conduct of the parties immediately after, and acting upon the deed 
is very important ; such conduct being some times ( as in this instance ) 
the only means by which the Court can know how the price of land 
was fixed. 19 W. R. 432. 

1191. A deed of sale is complete on the date when it is signed 
and attested by the Cazee, and consideration is paid for it. Delay in 
the delivery of the deed does not invalidate it. W. R. S. N. 62. 

1 1 92. The mere non-recital in a deed of sale by a mother during her 
son’s minority .of the legal necessity for the sale does not vitiate the 
deed. The necessity may be proved by other evidence. 3 W. E. 154. 

1193. A suit based on a deed of sale to H is materially affected by 
his son T accepting a deed substituting another agreement and tran- 
saction in lieu of his father’s deed of sale. 3 W. E. 228. 

1194. A deed of sale, though not strictly of a complete and final 
character, yet if genuine and duly attested, may be sufficient to bind 
the property and to give the purchaser the right to demand a specific 
performance of tho contract and the execution of such further as- 
surances as might be deemed necessary to invest him with a complete 
title to the property. Such a deed would necessarily prevail over any 
intermediate attachment of the property for debts due from the original 
proprietor. 5 W. R. P. C. 111. 

1195. The delivery of a deed of sale to A the vendor, after the mak- 

ing by the vendor of a fresh bond in respect of the same property in 
favor of B, will not render the deed inoperative, or subject to A to fresh 
liens not within his knowledge and not existing at the time of his 
purchase. 5 W. R, 110. , * 

1196. A Court is not bound to consider a deed of sale to h| a deed 
of absolute sale, and not take into consideration the acts an&onduct 
of the parties in their own view and dealing in regard tyfffiie tran- 
saction. Thus where the parties treat a transaction as* a deed of 
conditional sale, the Court must not necessarily hold it to be a sale. 
5. W. R. 104. 

1197. Where several properties are comprised in one deed of sale, 
the purchaser runs the risk of having his title in all tho properties 
shaken, should the purchase as to one of them be called in question in 
a regular suit. 8 W. R. 483, 

1198. Where ilcolalah is not executed within the stipulated date, 
an intending purchaser is npt entitled to compensation under tho con* 
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tract Act section 74, unless he can show that he tendered the purchase 
money, and the bond, together with a draft of the Jcobalah , to the op- 
posite party, who then refused to execute. 20 W. R. 481. 

1199. Where property belonging to three brothers, one of whom 
was a minor, was sold for an ancestral debt on which execution proceed- 
ings had been taken, the rights and interests of the two elder 

alone being advertised tor sale, and the deed of sale making no 
ot the minor s rights and interests : Held, that the minor s rights ai 
interests were not conveyed to the purchaser. 10 W. R. 241. / 

1200. A, who was entitled to certain property, but had nqj/the 
means to institute a suit for the recovery of the same, agreed 

to sell B a moiety thereof in consideration of a sum of money 
was to pay for the purpose of carrying on the suit in the namia|S of A 
and B as plaintiffs. Shortly afterwards A entered into a deed /f com- 
promise with C, who was the claimant and in actual possession of the 
greater part of the property in question, by which a portion of the 
property was divided between them. Held, in a suit brought by B, 
against A and C, that the first deed did not operate as a present trans- 
fer of the property, but only as an agreement to transfer it upon cer^ 
tain contingencies which had not happened. 18 W. R. P. C. 140. 

1201. The plaintiff executed a deed of sale of a moiety and a lease 
of the other moiety of certain property to B. B instituted a suit under 
section 15. Act XIV of 1859, which was dismissed. R then returned 
the deed of sale and lease to A, with the following endorsement under 
his signature, viz., “returned, no claim/ 1 A instituted the present suit 
for recovery of possession of the said property, and the defendant set 
up in his defence that A had no right to sue for a moiety of the proper* 
ty, ae the same has been conveyed to B ; aud that the endorsement of 
the deed of sale, “ returned, no claim 11 was not admissible to evidence, 
as the same had not been registered. Held, that the entry was only of 
evidence that the transaction was inchoate, and not final, so as to require 
a reconveyance. 

Held, that as the plea as to the inadmissibility of the evidence for 
want of registration was not specifically taken in the Court below, it 
could not be allowed in special appeal. 

Held, that the onus was upon the defendant to prove his purchase 
3 B. L. R. Ap. 125. 

BALE [For Valueable Consideration]. 

1202. A purchaser for valuable consideration of an estate from the 
* owner who is in possession of it, is not bound by an unregistered 

mortgage of which the purchaser bad no notice. 4 W. R. 07. 

SALE (Fraudulent). 

1 203. The mere non-payment of a debt does not necessarily prove 
collusion between the debter and bis vendor to defraud the creditor. 
6 \V. R. 235. 
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1204. Where a mortgagor executes a deed of sale for the purpose of 
defraudiug and defeating bis creditors, it is void against any of the cre- 
ditors who may obtain a decree against him, although the deed may 
have been executed before execution was taken out on the decree, 6 
W. R.91. 

1205. Where a transaction was originally a sale, temporarily convert- 
ed into a mortgage for some fraudulent purpose, but subsequently, as 
between the parties to the fraud, voluntarily restored to its original state 
of a sale ; Hold, under the circumstances, that the sale should stand 
good, and consequently that there was no necessity for foreclosure, and 
no equity of redemption to sue for. 6 W. R. 293. 

1206 Where a vendor, knowing that he had no right or title to 
property, or being cognizant of the existence of incumbrances or of 
latent defects materially lowering its value, sold it and neglected to 
disclose such defects to the purchaser. Held that there was a fraudu- 
lent concealment vitiating the contract. 7 W. R. 258. 

1207. Where goods have boen obtained by means of a fraudulent 
purchase, the vendor lias a right to disaffirm the contract so as to re- 
vest the property in himself, and this even if the property had passed 
to vendee with the consent of the vendor. 

Where a vendee purchased cotton with the pre-conceived design of 
not paying for it, the sale did not pass the property, and although the 
cotton may have been, with the vendor's consent, allowed to be placed 
on the vendee's boat, still the vendee must be considered as the agent 
of the vendor, and his possession as that of the vendor's and the cotton 
as still the property of the vendor, as long as the price was not paid. 
0 W. R. 81. 

SALE (Of Goods). 

1208. In the absence of any agreement as to delivery, goods agreed 
to be sold are to be delivered at the place at which they are at the 
time of the agreement for sale, or, if not then in existence at the place 
at which they are to be produced. 5 B. H. R. A. J. 126. 

1209. R G G and Co. entered into a contract to sell certain goods 
to A-S, N S, both Calcutta firms. The contract, which was in a print- 
ed English form was taken on the 18th December 1868 by one M, on 
behalf of the firm of R G G and Co., to obtain the signature of the ven- 
dees' firm. It was signed on their behalf by A S. Neither M nor A 
S understood English, and no explanation was given of the terms of the 
contract to A S at the time he signed it, but there had been negotia- 
tions between M and A S as to these goods prior to the time when A 
S's signature was obtained. It did not appear that the goods had been 
identified in any way by the purchasers who had merely seen a sample. 
After his signature, A S wrote in Nagri "goods fresh, grenadines five 
cases, at 2 annas 3 pie per yard." A S, N S, afterwards, on the 9th Feb- 
ruary 1869, paid rupees 1,000 as earnest money, which was accepted by 
R G G and Co., who then allowed further time for taking delivery of 
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the goods, which, however, A S, N S finding some of the goods were 
stained, declined to do. BG G and Co. thereupon brought an action 
for breach of contract in not taking delivery, and a cross-suit was brought 
by A S, N S to recover the rupees 1,000 paid as earnest-money : Held 
that the words “fresh goods” after the signature of A S constituted part 
of the contract into which the parties entered, and by which they were 
bound. 5 B. L. R. 111. 

1210. The defendants contracted to purchase from the plaintiffs 
" 2,000 maunds of fresh, clean, and good up country indigo seed, gua- 
ranteed growth of season 1870-71, at rupees 11 per maund to be de- 
livered to the defendants* agent at Hajipur in all February next.** In 
part performance of this contract, the plaintiffs delivered, and the de- 
fendants* agent at Hajipur accepted, 865 maunds of seed, no objection 
as to quality being then taken. But when the remainder of the 
seed was tendered in February, the defendants refused to accept it on 
the gi*ound that it was not according to contract. At the sume time 
and upon the same grounds, they refused to pay the contract price for 
the seed already accepted, and tendered instead the market price at the 
time of the delivery. In an action to recover the contract price of the 865 
maunds delivered, and damages for loss on re-sale of the remainder of 
the seed, the Judge of the Court below found on the facts that the 
seed was not “seed of the growth of 1870-71** as far as it was reason- 
ably possible to procure it - ; and that, though there was evidence to 
show that seed of the previous season, if of good quality and in good 
preservation was occasionally mixed with the new seed, and that seed 
so mixed had been accepted as a performance of contracts for 1870-7J, 
yet there was no evidence that, under such contracts as the present, the 
seller was by custom at liberty to mix seeds of two scrops so as to bring 
the sample up to an average quality.; and, further, that a custom, so 
directly at variance with the express terms of the contract, could not, if 
proved, be allowed to prevail. Held also that the defendants had waiv- 
ed any objection to the 865 maunds, which must therefore be taken as 
a good delivery pro tout under the contract and must be paid for ac- 
cordingly. 

Held, on appeal (affirming the decision of the Court below) that the 
plaintiffs had not delivered seed according to the contract ; but (reversing 
the decision of the Court below) that the contract was a contract for 
the delivery of the entire quantity of 2,000 maunds, and that the plain- 
tiffs could only recover for the 865 maunds as on a new contract aris- 
ing at the time when the seed was accepted ; such contract being to pay 
for the seed according to its value, and not according to the rate sti- 
pulated for the 2,000 maunds. (see Act IX of 1872 s. 89) 8 B. L. 

R. 459, 460. 

1211. The plaintiffs in London and the defendant in Calcutta had 
dealings, which consisted in the defendant shipping jute cuttings and 
rejections to the plaintiffs in certain quantities and within certain limits 
as to price ; the defendant drawing bills on the plaintiffs in respect of 
such goods, which the plaintiffs accepted. The plaintiffs alleged that 
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there was an agreement between them and the defendant, that in case 
of shipments in excess of the limits given by the plaintiffs, they should 
at their option receive the goods on their own account, or treat them 
as consignments on account of the defendant, but the defendant deni- 
ed there was any such arrangement. The defendant made several ship- 
ments in excess of the plaintiff s’ limits, and the plaintiffs treated them 
as consignments on the defendant’s account, selling them on defendant’s 
account and forwarding him account sales, and drawing bills on the de- 
fendant for any balance due to them in the transactions, which bills the 
defendant refused to pay. The plaintiffs forwarded accounts current to 
the defendant, in which appeared an item of £ 188-5-6 as the balance 
of account current down to December 1866. It appeared to have been 
due, however, in respect of an account for 1 863. The defendant sent a 
letter, dated 22nd December 1865, to the plaintiffs which contained the 
following postscript : — "P S. — Enclosed a remittance of £ 46 to old ac- 
count ”. In an action brought by the plaintiffs for the balance due to 
them from the defendant in respect of the shipments which had been 
treated by the plaintiffs as consignments on the defendant’s account, the 
plaintiffs included the sum of £ 188-5-6. The suit was brought in No- 
vember 1868. The defendant admitted he had sold the bills and receiv- 
ed the money for them ; they were prodneed by the plaintiffs, the ac- 
ceptors. 

Held, that the bills being produced by the acceptors after due date, 
and the defendant having received no notice of dishonor, and no demand 
for payment of the bills, the presumption was that they had been paid 
by the plaintiffs. 

In exercising their option of treating shipments in excess of their li- 
mits as on their own account, or as consignments on account of the de- 
fendant, the plaintiffs were entitled to treat each shipment separately, 
and were not compelled to decide on an average of the shipments taken 
altogeter. 

The account sales furnished by the plaintiffs to the defendant were 
prima facie evidence of the amount realized by the sale of the goods. 

Held also (on appeal, reversing the decision of Norman J.), the words 
"remittance of £ 40 to old account ” were ambiguous, and did not ne- 
cessarily import that a further sum was due, so as to constitute an ac- 
knowledgment of a debt, which would give new period of limitation. 
5B.LB. 619. 

1212. In 1862, the plaintiff’s formor firm of J. S. B. and B., of 
Manchester, entered into an agreement with S. and Co., of London, 
and B. and Co., of Calcutta, to purchase and ship, on the joint account 
of the three firms, certain goods to B. and Co., each firm taking one- 
third share of the profit or loss in the transaction ; and by the agree- 
ment, it was stipulated as follows - 

J. S. B. and B, to draw at six months on S. and Co., for cost of goods, 
including packing charges ; said bills to be discounted ( and domiciled ) 
at Overend, Gurney and Co’s at 1$ per cent in, excess of Bank minimum 
rate. B, and Co. to remit their three months’ or six months’ drafts as 
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may appear most desirable on S. and Co., in favour of J. S. B. and 
B., which Overend, Gurney and Co. agree to take at 1 £ above Bank 
mininum rate for three months, and percent for six months, as 
provision for said six months’ drafts. B. and Co., on sale of goods, to 
specially remit proceeds to Overend, Gurney and Co, in first class bills 
drawn in favor of Overend, Gurney and Co., Overend, Gurney and Co., 
agree to give up B. and Co’s drafts on S. and Co., on receipt of the said 
remittances under rebate. In the event of S. and Co., being brought 
under cash advances, J. S. B., and B. agree to find cash to the extent 
ef one-third the amount.” In 1863, J. S. B. one of the members of 
t/he firm of J. S. B. and B., retired from the firm, which was carried 
on under the name of T. B. and Bro. and the agreement of 1862 was 
continued by that firm with the two other firms of S. and Co. and B. 
and Co. Under it certain goods were, in September, October, and 
November 18C6, purchased by the plaintiff, and shipped to B. and 
<30., on triplicate account, and bills were drawn by the plaintiff on S. 
and Co. as agreed, and were deposited with A. 0. and Co. not with O. 
G. and Co. On the second of January 1867, in consideration of the 
plaintiff taking on himself all the risk attaching to the said goods, S. 
and Co. and B. and Co. transferred all their right, title, and interest 
in the said goods to the plaintiff. This agreement was signed on be- 
half of B. and Co. by L. B. in his own name, one of the members of the 
firm then in London, who stated that he had the authority of his part- 
ners for so doing. On this agreement being made, B. and Co. by the 
direction of the plaintiff, handed over the goods and documents relating 
thereto to B. B. and Co., of Calcutta, on the 16th January 1867. B. and 
Co., stopped payment on the 27th December 1866, and J. H. R., the 
only partner of that firm then in Calcutta, filed his petition in the Insol- 
vent Court there on the 7th February 1867. L. B. filed his petition in the 
said Court on the 18th May 1867. S. and Co. stopped payment in De- 
cember 1866. On the 16th March 1867, an order of the Insolvent 
Court was made in the matter of the petition of J. H. R., and in 
pursuance of this order, B. B. and Co. delivered to the defendant, as 
official assignee and assignee of the estate of the said J. H. R., the 
unsold goods in their hands, which had been transferred to them by 
B. and Co., and the net proceeds of those which they had sold. 

Held, by Norman, J. — That the agreement of January 2nd was 

fraudulent and void against the creditors of B and Co., under 13 Eliz. 

c. 6, if not void under section 24 of the Indian Insolvent Act. 

• 

On appeal, held by Peacock, C. J. — That the goods were sent to B 
and Co. on a special trust, and there was a specific appropriation of the 
proceeds bi£Mj|Lin the case either of insolvency or bankruptcy ; that 
the agreeu^^^ft January 2nd was valid and binding on the assignee 
of B. and^j^Kpiat by it the property in the goods passed to T. B. 
and Bro., btr^Vit did not, the proceeds were specifically appropriated 
to taking up the bills of B. and Co. on S. and Co., and until they were 
paid, B. and Co. had no interest in the goods which could justify their 
assignee in stopping the remittance of the proceeds, or of taking the 
property out of the possession of B B. and Co. ; that the plaintiff waa 
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entitled to the proceeds with interest from the time the proceeds and 
goods were handed over to the assignee ; and that the goods were not 
in the order and disposition of J, H, R., at the time of his filing his 
petition within sectiou 23 of the Indian Insolvent Act. 

Per Mai’kby, J. — Each of the two firms and Barlow were in the 
out set part owners of these goods, and each became liable to the others 
to contribute his share towards the cost price thereof. In November 
1SG6, there ceased to be a binding agreement to remit the proceeds to 
0. G. and Co., and no new agreement was substituted. The agreement 
of 2nd Januaiy did not renew the right to have the proceeds* remitted 
for special appropriation ; and it was moreover a fraudulent preference 
and void, so far as B. and Co. were concerned. On 16th January, 
when the goods were transferred to plaintiff, he was merely a ci*editor ; 
and, therefore, a transfer for his benefit, within two months of filing 
petition of insolvency, was void under section 24 of the Insolvent 
Act. 

Per Peacock, C. J., and Markby, J. — That an order, under section 
26 of the Indian Insolvent Act, does not prevent the owner of the 
property, which is the subject of the order, from suing the assignee 
to establish his right to it. 2 B. L. R. 0. J. 56,57. 

SALE t Of Land ). 

1213. In England the law gives to the purchaser of land a right to 
have a good title to it shown by the vendor. No such rule appears 
to exist in the Hindoo law ; and in a contract between Hindus for the 
purchase and sale of land in Bombay, the intention of the parties must 
Do ascertained from the terms of the agreement, without regard to any 
implication. 2 B. H. R. 406. 

1214. In a suit for recovery of a sum of money alleged to be due 
under an agreement for the sale of land dated 26th January 1851, the 
Lower Court decided that on the construction of the agreement the 
plaintiff was to put the defendants in possession of the lands besides 
assigning over the title-deeds to them : — Held, that the terms of the 
original ( Telugu ) agreement did not wari'ant such a construction. 

Where there is a contract of Rale of land, an action can ordinarily 
be brought by the vendor for the purchase-money, • whether or not 
the Court in which the action is brought has jurisdiction over the 
land sold. The question is whether the Coui’t has jurisdiction over 
the seat of the obligation which it is sought to enforce. 3 M. H. 
~. 125. 

1215. A bill of sale, though duly executed, was J^Hhrered, 
purchaser, but was deposited with a third party nHH^eld by him 
until the purchaser should perform certain acts, the" performance of 
which was the consideration for the sale. The purchaser subsequently 
by a trick got possession of the bill of sale before he had performed 
all the acts in question. Held that, under such circumstances; no effect 
oould be given to the bill of sale as against the vendor, so that a 
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suit for possession of the lands covered by it would not lie. W; R. 

S. N. 222. 

1216. In a suit upon a contract in which defendant, after 

an advance of purchase-money, had promised to convey certain land 
plaintiff on payment of the balance, tlio alternative being that if ho 
did not execute the conveyance the contract would itself operate as 
a conveyance. Held that the document beiweeu the parties, though 
in form a contract for sale, was in fact a conveyance under which 
plaintiff could hold against subsequent purchasers. Held also that 
against one who has such a contract unregistered, a purchaser who 
has a registered conveyance must prevail. 15 W. It. 239. 

1217. In suits arising out of default on both sides to complete a con- 
tract for the purchase and sale of laud in the Mofussil, tho Court 
should proceed as a Court of Equity, and should look to the acts and 
conduct of the parties subsequent to the making of the contract, as 
well as to the language of the contract itself; and 'where the contract 
has been partially performed, and tho purchaser put into possession of 
a portion of the land, ami allowed by tbe vendor so to continue long 
after the period fixed for completion of the contract lins elapsed, 
further time should bo given by the Court for the performance of the 
contract in specie ( Tucker J, dissentientc ). 

The Court should not, by its decree, make for the parties a different 
contract from that which they themselves had entered into, 2 B. H. 

R. 168 , 

1218. The defendant who for twelve years had occupied laud as 
tenant, purchased the land at a sale by the Receiver, but refused to 
complete the purchase on tho ground of material misdescription in 
the advertisement* of sale, in that a road and ghat, comprised within 
the boundaries mentioned in the advertisement, were not the property 
of the parties whose land the Receiver purported to sell, and also that, 
to make up the quantity of land as stated in the advertisement, viz., 
twenty bigas by estimation, that lying between high and low water 
mark had been taken into calculation, the owners of the property sold 
having brought a suit against the defendant for specific performance, 
the defendant contended that tho Receiver was a necessary party to 
the suit, and that the sale had been rescinded by a statement of the 
Receiver that he would forfeit the deposit in the ev^nt of the defendant 
not carrying out his contract. In support of his objection to qiiMTitity, 
the defendant relied on a collecfcorate chitta howevt»r, in giving the eas- 
tern boundary of the property, described it as lying on the west, of the 
low water of the Ganga -Held, that thereshnd been no rescission of 
the contraofc ; that the plaintiffs, being owners of the land down to 
low water mark, were entitled to all subsequent accretions, and were, 
therefore entitled to include in their measurement all land down to 
low- water mark, and having regard to the fact that the defendant was 
personally acquainted with the property sold, it was not open to him 
as showing that the area of the land sold was only 9 bighas 8 katas. 
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10| chitfcakas ; the tame chitta, to repudiate the contract on the ground 
of the misdescription. The plaintiff* were entitled, therefore, to a 
decree for specific performance. 9 B. L. It. 128,129. 

ii|»I (Of Minor’s Property). 

1219. It is not for the public benefit that, where two parties 

knowingly deal with the sale and purchase of property of infant* who 
have not by law the power of sale, one of the parties ( the purchasers ) 
who obtain possession of the property in a manner calculated to injuro 
the infants should be able to sue the other party ( the vendors ) for 
damages. The Privy Council even refused to give costs to either party, 
considering them both in pari delicto . 18 W. It. 230. 

1220. Although purchasers are not bound to look to the application 
of the purchase- money, or to enquire whether there were goods suffi- 
cient to redeem the mortgage, and so to obviate the necessity (if a sale 
of a minor's property, yet the purchaser's not proving necessity, or not 
satisfying himself of the existence of necessity, and the unwillingness 

| of the minor's mother to dispose of the property in his minority, or 
sufficient legal grounds for reversal of the sale. 1 W. U. 14. 

1221. In a suit to set aside a sell effected by a plaintiff’s mother du- 
ring his minority, it appearing that plaintiff, eleven months after attain- 
ing his majority, signed for his mother a written statement in another 
suit to the effect that the property had been sold by her to the defen- 
dant, and that he in that suit conducted his mother's defence, which 
Was that the purchaser from her was entitled to what lie claimed, it 
was held that he must be considered to have acquiesced in, and ra- 
tified, the sale. 9 W. R. 571. 

©ALE ( Of Mortgaged Property 

1222. A suit for the sale of mortgnged property in satisfaction of 
the mortgage-debt is a “ suit for land "within the meaning of section 
5 Act VIII of 1859, A decree in a suit in the Mofussil for the recovery 
of a mortgage-debt with interest, and in default for sale of the mort- 
gaged property, enables the plaintiff to sell the mortgaged property as 
it stood at the time of the mortgage and clear of all subsequent in- 
cumbrances. Such a sale completely bars redemption. 18 W. R. 2C9. 

1223. Certain Mouzahswere granted in zur-i-ppshgen lease by G to 
planintiff’s ancestor. After G’s death his heir F pledged one of the 
roouzahs, Becharam pore, with others as collateral security, in a bond in 
favor of planifciff ; and some years later executed a zur-i-peshgee pattah 
in favour of defendant, who obtained possession by prying to plaintiff 
the money due under the first z ur-i-peshgee lease. Plaintiff then sued 
F alone on his bond and obtained a decree, in execution of which be 
•old a share in Becharampore and purchased it himself. He now sues 
for possession and to have the superiority of liis Hen declared over 
defendant's zur-i-peshgee. Held that plaintiff is not entitled to posses- 
sion until he pays off the whole of the amount advanced by the defen- 
dant to dear off the debt due under the first zur-i-peshgee lease. 
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Held that the holder of a subsequent encumbrance, bj paying off a 
prior encumbraucer, acquires all the rights of the latte r, so far aplh^ 
amount actually paid by him for that purpose is concerned. 24 IfT. 
It. 47. 

SALE (Of Pledged Property). 

1224. A, a judgment-debtor, and others, executed a bond to B. 
the judgment-creditor, pledging as security a 4 annas share of an estate 
belonging to A, which A afterward sold to C B, subsequently, in sa- 
tisfaction of the unpaid balance of his decree, brought to sale a 2 annas 
share of the pledged property, which was purchased by D, who, in tak- 
iug possession, was opposed by C's son on the ground ou the prior sale 
of the entire 4 annas to C. In the suit between 0 and D the sale to 0 
having been pronounced to be valid, it was held that that decree of com-* 
petenfc Court (which had never been set aside) disposed of the question 
of ownership in favor of C even if it were proved that C was A*s wifs. 

1 W. K. 64. 

BALE (Of Bebetfs Property). 

1225. Where a sale of landed property which has been escheated by 
the Government was made by Government without any restriction be* 
ing attached to the original notice of sale, which stated that the high* 
OBt bidder was to be the purchaser : it was held, that the Government 
could not, subsequent to the bid and the deposit of the earnest-money, 
impose any condition, but was bound to make over possession irres- 
pective of the character of the liighest-bidder. 

In selling the property of rebels which it had confiscated, the Govern- 
ment does not perform an act of State, but stands in the situation of 
au individual selling his property by auction, and a suit may therefore 
be properly brought against the Government by the purchaser if the 
Government refuses to give up possession or transfers the posset* 
sion to auother. 12 W. It. P, C. 4. 

BALE (Of Bights and Interest;. 

1223. Where a plaintiff sued on the alleged pnrehase by him of the 
rights and interests of certain parties in an indigo concern, it was held 
that the rents collected and appropriated, and the indigo mann factored 
and taken away, before the date of the pnrehase, could not form part 
of the stores and assets sold to the plaintiff, unless the sale of the as- 
sets &c., had been as from some date prior to the date of purchase. 
10 W. It. 311. 

BALE (Of Shares). 

1227. A contracts with B to sell him three numbered shares, to be 
transferred, upon payment of the price by B, ou or before a certain 
day : — Held, that the covenants to transfer and to pay the price are con- 
current ; and that the ability of A to constitute B the legal owner of 
the shares* contracted to be sold, together with willingness to do so. 
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fcoxtants to "readiness and willingness" on the part of A to fulfil his part 
6f the ooutract. 2 B. H. R. 246, 

* i * ► 

1238. Held that a contract to deliver shares in a public company 
is sufficiently performed when the vendor places the vendee in such a 
position as enables him to become the legal owner of them. 

A share in a Company signifies a definite portion of its capital ; 
and does not necessarily mean the right of a person whose name is 
then actually on a register of shareholders. 8 B. H. it. 0. J. (>9. 

1229. In a suit to Yecover damages for the non-acceptance of shares 
where the vendor had contracted to execute proper transfers, and do 
all other things necessary on his part to transfer the shares, and to 
bear the expense of such transfer : — Held on the issue — whether the 
plaintiff was ready and willing to perform his part of the contract— that 
it was sufficient to show that he had in his possession at the time fixed 
for the performance of the contract on his part, such certificates of 
shares contracted to he sold as were required by the law, and that ho 
tendered the same with a deed of transfer to the purchaser ; and that it 
was nob necessary for the vendor, before handing over the documents 
to the purchaser, to effect the transfer ; but that it was the duty of the 
purchaser himself in such case, having accepted the shares,, to have the 
transfer made into his name in the books of the company. 

The finding of the Court below on the first issue being, therefore, 
reversed, the suit was remanded for trial of the issue — whether the con- 
tract was a wagering one — the Judge having omitted to determine that, 
and the defendant not having given evidence upon it, in consequence 
cm the first issne being found for him on the evidence given by the 
plaintiff, 8 B. H. R. 0. J. 79. 

Plaintiffs contracted with defendants to sell them two num- 
bered shares, on payment of the price by defendants on or before the 
1st of July 18G5. Plaintiffs were in possession of the shares at the time 
of the contract, and continued so until they sold them after default 
made by defendants; and they were registered as holders of the shares 
ou tlie 1st of July, when the share certificates with transfer deeds ia 
blank were tendered to defendants, who refused to accept them, or to 
pay tli© purchase-money. On the issue whether plaintiffs were . ready 
and willing to perforin the contract on their part r — Held that the acts 
necessary to be done on the 1st of July were concurrent ; and that 
plaintiffs, being able and willing on that day to make a valid transfer, 
if defendants had been ready to pay the price, plaintiffs were not bound 
to take any further step until the purchase-money was paid by defendants^ 

f - There is nothing in the Code of Civil Procedure which imposes upon, 
the Judge the duty of allowing an issue to be raised on a poib of law, 
which he oonsideres to be perfectly clear. 2 B.’ H. R. 248. 

J23I. In a suit brought by a Joint Stock Company in liquidation 
a former director of the Company for Rs. 27,30,000, on a pro- 
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note, duted the 1st of March, and purporting to be payable on 
demand, but with the words in pencil : “Due 4th June/ 1 put on it the 
same day it was signed, in accordance with an understanding between 
the defendant and the other directors that they would not press him 
for payment before the latter date, and signed by the defendant some days 
after the day it bore date : — Held that a one-anna stamp was not suffici- 
ent under schedule A, cL 10 o£ Act X of 1862. 

And, on the plaint being amended by claiming for the price of shares 
bargained and sold to the defendant, but not accepted by him ; and 
for money found to be due on an account stated : — Held that the plain- 
tiffs could not recover, 1st, because no shares were really bargained and 
sold as the plaint alleged; and what was done was, according to the in- 
tention and nnderstandiug o£ the parties, a mere form gone through, 
for the purpose of deceiving the public, and making it appear that 
10,000 shares had been sold at a certain price ; and 2ndly, because the 
contracts were made for the purpose of defrauding other persons. 

Held, also, that the 9th clause of the Articles of Association, providing 
that the existing shareholders for the time being Bhould have the option 
of taking and subscribing for the shares in the additional capital, ra- 
teably and in proportion to their respective shares in the existing ca- 
pital of the company, being imperative, and not merely directory, a 
deviation from it could not be made unless with the assent of every 
shareholder. 3 B. H. R. O. J. 9. 

1232. Plaintiff contracted with defendant ter sell him 250 shares in 
the Alliance Financial Corporation, and 10 shares in the Mazagon Re- 
clamation Company, delivery to be made at defendant's option within 
six months from date of contract, and cash to be paid on due delivery 
to defendant or his order. On the last day for delivery, plaintiffs pro- 
duced allotment receipt papers, all bearing date prior to the date of the 
contract, for the number of shares contracted to be sold in both com- 
panies. The Alliance Financial papers were indorsed by the original 
allottees ; but neither transfers, nor applications for transfers, sigmMl 
by the original allottees, were offered, nor had any such been executed, 
although the corporation had opened transfer books long before. Of 
the Mazagon Reclamation receipts, nine were indorsed by the allottees, 
one had no indorsement, and over the allottee of it and of another re- 
ceipt, plaintiffs had no power to enforce delivery. The Mazagon Re- 
clamation Company had not opened transfer books until long after the 
last day of delivery. Ou the issue, whether plaintiffs were ready and 
willing to deliver the shares : — Held, as to the Alliance Financil Shares, 
that plaintiffs, not being in a position to have constituted defendant 
owner thereof, must fail in} their suit with respect to them ; and as 
to the Mazagon Reclamation shares, that although plaintiffs had done all 
they were required to do, by the usage of the market, to transfer the 
interest in eight of them, yet, the contract being an entire one, they 

must fail in respect to them also. 

\ 

If a party, bound to do an act upon' request, is ready to do it when 
required, he will perform his part of the contract ; although he might 
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happen nat to ha** been ready, bad be been called upon at tome 
anterior period. 2: B. H. li. 223. 

1233. A company registered under Act XIX of If 57, and enabled 
by its Memorandum of Association to purchase its own shares, purchas- 
ed seven thousand of them which were in scrip, share certificates hav- 
ing never been is.-ned in respect of them. The letters of allotment in- 
dorsed by the id lot fees, mid receipts for the first call, were made over* 
at the time of purchase, to the company. No transfers, however, 
were executed by the allottees, nor were the shares registered by the 
company in their own name ; but t hey continued to stand in the names 
of the allottees. Two thousand of the seven thousand shares had bean 
resold by the company, and the remaining five thousand were mention- 
ed in a list, kept by the company, of shares purchased by them. 

On application bv the allottees to have their names removed from 
the list of contributories, ns framed by the official liquidator : — -Held, 
that the company, through its directors, having, ns well by the 
act of purchase as by their subsequent conduct, treated themselves 
as the owners of the shares, could not be permit tail to take advantage 
of their own neglect, or that of their officers, in not registering the 
shares in the name of the company, and that the natno of the com- 
pany should, therefore, be substituted us holders of the shares. 8 B. 
H. il. O.J. 125, 12(5. 

1231. In January 1835, the plaintiffs purchased from the defendants 
2,0^0 shares in the defendant's company, at 15 per cent premium, for 
which they paid in cash Us. 3,20,000; and the defendants simultaneous- 
ly agreed to repurchase for future delivery ami payment at a fixed time 
in July the same 2,000 shares at 29J percent, premium. The contracts 
for the repurchase we:e signed by three directors of the defendants' 
company, and on each was a memorandum, initialed by two of them, 
referring to a list of the “share receipts" delivered, with the words, 
“ We are duly to examine and receive the same at the fixed time." 19J 
letters of allotment, in the names of several, persons and for various 
numbers of shares, endorsed by the original allottess, and initialed 
by one of the three directors, were, together with receipts for the 
first call, handed over to tho persons who acted for the plaintiffs, by 
tin* three directors of the defendants’ company who made the contracts. 

.In April the defendants’ company made a fresh call payable on tho 
4th of May. A list of the names and addessos of the original allottees 
of what were called “shares in the market/’ (/. e. other than those pur- 
chased by the company itself for cash, or held by it on mortgage) waa 
made out from the deed of settlement, and notices of forfeiture for non- 
payment of the call were sent by post. The original holder of the 190 
letters of allotment were included in the list ; but no notice was sent 
to the plaintiffs. On the 27th of May all shares upon which the 2nd call 
was not paid were declared to be forfeited tor the benefit of the com- 
pany. The defendants’ company, as stated in the Memorandum ot As- 
sociation, waa established, among other objects, for “the purchase and 
sub of Debeufcnres, Stocks, Shares of Joint Stock Companies (including 
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shares of tTii« company), and other securities, the making Loans and 
Advances ou such securities as the Directors of the Company m ay think 
fit” 

ITeld that the contractors for the repurchase of the 2,001 shares be* 
ing within the scope of the authority of the directors, fie defendants 
were hound by them ; that the defendants were boun l to treat the plain- 
tiff m a 8 the holders of those shares, mid to give them the notice requir- 
ed by the Articles of Association, and that they wore not nt liberty to 
give that notice to the original allottees, who by the admission of the 
defendants testified by the acts of their agents in making the contracts, 
had parted with the shares, tint the sliaros were, consequent!?, not le- 
gally forfeited, and iho defendant having refused to accept tli on, and 
they being then unsaleable, the plaintiffs were entitled to recover tho lull 
price as damages. 3 Jj. U. R. 0. J. 1, 2. 

J. S., an allottee of 25 shares in a company registered under 
Act XIX of 1^7 signed the M< Miioraiidnm and Articles of Association, 
find paid the first call on the 2Sth of September I8'>3, on whicli day he 
sold tho 25 shares to the B. P, the chairman of the company. Tho 
purchase by B. P. was made in pursuance of an agreement entered into 
between 13. P. and P. H., another director of the company, and two 
other persons, who wef*o members of the firm of B B., and Co., the 
then Managers of the company, to buy in partnership 2.810 shares of 
the company, which they accordingly jointly purchased and subse 
quoutly divided among themselves ; J3. P. taking for himself two-fifth 
of the whole, including tho 26 shares of J. S. 

The fact, of the joint purchase was not communicated to the other 
directors of the company; nor was tliei'e any evidence to show that 
their attention had been called to certain entries in the books of the 
company relating to B. P. having paid the second call ou his two-fifths 
of the joint purchase. 

J. S. got no notice to pay the second call, and never applied for or 
obtained a certificate for the 25 shares; but such a certificate was 
obtained by B., P., on the I' th of October ityJI, certifying that J. S. 
Was the share-holder. J. S. had signed a blank form of transfer, and a 
blank f. >rm of request to tho directors to transfer, which were undated 
and without particulars ; but B. P. never executed the transfer as 
transferee, and the shares never were transferred to his name on the 
register nor was the sale to him ever brought to the notice of the 
director as a Board, or any request made to them to sanction th.o 
transfer to him, or to any of his partners, of any portion of the 2,^00 
shares ; and the Articles of Association required the conse ut in writing 
of the directors to every transfer. 

Ou application by J. S. that his name should be removed from the 
list of contributories, as framed by the Official Liquidator, ami the 
names of B. P.’s trustees, under Act XXVIIi of IHC5, substituted therein 
in resjiect of the 25 shares Hehl that J. 8. was not exo iterated, finder 
the circumstances, from the duty ol obeying the -Artiok>*ef Association 
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and the provisions of Act XIX of 1857 ; that the act of an individual 
director in his private capacity ought not to bind the Board, which had 
never authorised or ratified his conduct ; and that the Official Liquidator, 
as representing the body of share-holders rightly insisted upon keeping 
J. S.’s name on the list of share-holders. 3 B. H. R. 0. J. 113,114. 

SALE [ To Government Contractor ]. 

1236. Where Centered into a contract with the Government to construct 
a Railway feeder and purchased coal from a coal Company, and after the 
coal had been delivered and deposited at a certain place, C abscond- 
ed, — Held that the Government had no right to detain or claim the 
coal, or to take the same out of the possession of the coal Company 
who were entitled to retnin possession of the coal against any claimant 
but C. himself. 7 W. R. 426. 

SALE ( To near Relative of Debtor). 

1237. In a case where a purchaser is a near relative of a debtor it 
is not sufficient to docide that the deed of sale is proved to have been 
executed. Proof of the bona fide of the transaction is also necessary. 
6. W. R. 310. 

SECRETARY ( Of State and Public Servants ). 

1238. The Secretary of State is only responsible for the acta of 
Public Servants done within the scope of their authority. 1 N. W. 

P. 118. 

SECURITY ( Conversion of Government— deposited in Court ). 

1239. Where Government Securities bearing interest at 5 per cent 
were deposited in Court for payment of interest thereon to certain 
annuitants, and the Registrar of the Court, in pursuance of notices 
given by the Government A gent, converted the notes into 4 per cent 
papers, — Held that, though the conversion of the notes was the act of 
Government and of the Court, not of the parties, the appellant was 
liable, under his agreement, to pay the annuitants the sum' originally 
agreed upon. 2 W. R. P. C. 48. 

SECURITY (Giving up). 

1240. In 1870 the firm of S. M. and Co., of Calcutta, authorized A., 
of the firm of C. N. and Co., also of Calcutta, to indent for them for iron 
from England. In pursuance of such authority, C. N. and Co., or- 
dered, through their London agents, T. P and Co., a shipment of iron, 
which was duly shipped by P, P, and Co., who drew against the said 
shipment two bills of exchange for Rs, 10,000 and Rs, 1,484,10 res* 
pectively on the firm of S. M. and Co., in favour of C. N. and Co. 
The bills, on presentation, were duly accepted by S. M. and Co., and 
afterwards discounted by C, N. and Co. with the Chartered Mercantile 
Bank, C. N. and Co. at the same time depositing with the Bank as col- 
lateral security for the payment of the bills, the bill of lading for the 
iron shipped from England by P. P. and Co. Subsequently both S. M. 
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and Co, and C, N, and Co, filed'their petitions in tlie Insolvent Court, 
»ffd were adjudicated insolvent*, la the schedule of S. M, and Co. the 
Banfc was inserted as a creditor in re$peet of this transaction for Ra. 
1 1 , 484, 10. When the bills of exchange, became due, they were duly 
presented for pay merit to tKh aottepfora, but were dishonoured, ami 
protested by the Bank-for non-jpayme^tj and on such nbn-paymenfc 
the Bank sold the shipment of iron for which it held the bills oi lading, 
aid realized the sum of Rs. 10,073,12,6. The Bank claims^ to prove 
for the whole amount in the schedule against the estate of 8. M. and 
Co. Held, that the Bank was only entitled to proVe for so mfrch as was 
due to it on the bills of exchange after deducting the amount realized 
by the sale of the iron* lathe circumstances of the case, :C*N. and 
Co. were interested ip the shipment of iron as well as S. It. and Co., 
and therefore there was no obligation on the Bank to give up the 
/iecurity befere proving its claim, but it might have proved fop the 
whole amount of the debt; and retained the security. 8 B. I4. R. 30. 

(Lost or Stolen). 

1241. Plaintiff's relative borrowed money from defendant on the 
security of a Government Promissory Note which was stolen from de- 
fendant in 1865, and 'defendant advertised the loss. In 18GA an ikrar 
was executed between the parties, whereby defendant was bound to 
take steps, assisted by plaintiff, to procure a duplicate. The note was 
oudorsed, not in defendant's, but in plaintiff's name, and no steps what- 
ever were taken by plaintiff an til 1369, when the note turned up in the 
currency office. Defendant being unable therefore to perform nis part 
of the contract. Held that any neglect that had taken place in obtain* 
ing a duplicate was entirely owing to plaintiff's laches. 18 W. BL08. 

SECURITY ('Marshalling). 

1242. Quere. — Should the doctrine of marshalling of securities bo in- 
troduced into this country. 12 W. K. 114. , 

SECURITY (Sale of). 

1243. No Court of Equity ought to direct hypothecated property to 
be sold, and its proceeds applied to the satisfaction of the debt for which 
it is security, without first taking care to ascertain that the debt stated 
to be due in the security bond is really due. 20 W. R. 253. 

SERVICE. 

1244. A suit for wrongful dismissal by one of its servants will lie 

against the Government. Iu a suit by a Subordinate Officer in the P. 
\V. D. for wrongful dismissal, against the Government, in which It was 
admitted that there Was no time of service fixed, and in which the plaintiff 
pat in a memorandum of agreement between himself and the Government 
stipulating that he should give six months' notice of his intention to 
leave the service of the Government. . ■-** i 1 

Held, that the hiring was indefinite, and that although the plaintiff had 
bound himself to give six months' notice prior to leaving their 
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Tjie acts of the major* tyof pharersace jact, binding on tho 
oilier sharers as to tlieir own shi^oftl^ property- 4 W. B. 1Q5, 


1246. Where a party takes stoats in q traclitrg Company agreeing to 
forfeit his shares if he doefc not. pay caW u^oiit them " at certain stated 
IhtervpU, the penalty of forfeiture should be enforced against him if the 
calls art not paid according to egrfcen&ht. The. ^damages should not 
be measured by the amount of the cat!/ 24 Vf:!R. 358. 


the allottee, and a 
iciation of the Bank 
uited, but.no.name was inserted as transferee. * The purchaser 
pledged them with the J. P.L. and China Bank, and deposited with them 
thebhink transfer. This 'Bank applied to the National Bank, without 
producing > a letter from tlm pledgor to register their lien, and 
on itft refusal sold the aharesta theplainfeiff, and delivered to him the 
transfer ialso in blank The plaintiff inserted his own name in the 
transfer* and requested the Notional Bank to register the shares in his 


9 *r V* . 1 O • 

1247. Shares in the National Bank were sold oy 
in the dorm required bjr the Articles ofAssc 


t - , > > t 

In enaction against the National Bank, to recover the price of the 


shares, held that they were justified in refusing to register. 

Held also, that the plaintiff, having , received back from his 
vendors the price of his shares had no cause of action. 2 B. L. 
K.O. J. 158. 


SHIPPING. 

* * 

, i *■# »■ 

. * ■'»«*. • 

J248. ; In an action for breach of ; contract *11 not shipping eertain 
goods* the defendants pleaded . the unsea worthiness of the vessel. It 
was found that theshipwas unworthy at the time of sailing, aud that 
the defendants had placed part of the goods V»n hoard. Held, that is 
a condition precedent that a vessel shall he iu a p-oper state, to take 
the jjQodsj on board for the purpose.rpf • thp ; particular vevage; or in 
spoh a state that she may be pmcUfUFyr jjfe voyage, with the goods on 
board,; witliQlit suptr a delay .as, to frustrate fhe object of, the merchant 
in shipping his goods. . Held, £hai thp pufctjng^art of the goods on 
board, without knowtqdge of tJje iuiseaysrprthinpss^ of the vessel, was not. 
a waiter of tlie performance of the CQu4,itiph r .. 

Semite . — UuseaNVorUiiiiess at the*. time* of Sailing is net ta breach of 


t { 

The warranty of teawocthimtesdu a^ timfe policy) at the com- 
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mencoment of the risk, is not a continuing obligation cast upon the assur- 
ed while the risk is runniug. So held by the Judicial Committee, (af- 
firming the judgment of the Supreme Court at Calcutta) in an action 
brought for a total loss, by stranding, within the time of the running 
of the policy, after leaving an intermediate port, the defence being, that 
at the time of the loss the vessel was unseaworfchy by reason of an 
insufficient crew, she having sailed from the intermediate port without 
sufficient hands to work the vessel, although she had a sufficient crew 
at the time she started for the voyage. 

Semite. — There is no implied warranty of seaworthiness in a time po- 
licy. 5 M. I. A. 301. 

SHIPPING MASTER. 

1250. The Shipping Master of Bombay has a discretion vested in 
him of refusing to sanction the discharge of a seaman, shipped from a 
foreign port, whose articles have not expired, though the seaman con- 
sents to such discharge. G B. H. R. 0. J. 42. 

SHIPPING ORDER. 

1251. The words “ready to receive cargo” inserted in a shipping 
order mean that the ship, on the day named in the shipping order, shall be 
ready to receive a full cargo, by whomsoever offered, and not merely 
ready to receive the quantum of cargo mentioned in the shipping order 
1 B. H, R. App. 48. 

1252. Where a shipping order authorized the receipt of “300 bales of 
cotton not exceeding 52 cubic feet measurement at the screw-house” 
the fair meaning of the contract was taken to be, considering that it 
was a mereantile contract, and looking at the surrounding circumstan- 
ces, that the measurement by which the parties were to be bound was 
a measurement at the screw-house ; and that if the agent of tho defen- 
dants was present there and passed the bales as of the proper mea- 
surement, or waived the right to measure and did not measure, the de- 
fendants could not afterwards insist upon a right to measure or go into 
an enquiry of what was the size of the bales. 17 W. R. 545. 

SOLEHNAMAH. 

1253. The defendants by a solehnamah agreed to give the plaintiff 
land for a path. By a subsequent deed of butwarrah the solehnamah was 
modified, and it was agreed that the butwarrah should be carried out 
as soon ss the defendants had made over the land. The defendants 
having defaulted to give the land, the plaintiff sued and obtained a 
decree for the same. Held that tho way so decreed to the plaintiff 
under the solehnamah was to be used under the terms of the subse- 
quent deed of butwarrah 1 W. R. 286. 

SOLICITOR. 

1254. There is no such special authority in the High Court as would 
authorize the striking of a solicitor off the rolls of the Court where such 
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<& step would not be sanctioned by the practice of the Courts in Eng- 
land. 10 W. R. P. C. 43. 

1255. The rule that the intentional statement of & falsehood in a 
solemn deed taken by itself without ♦explanation betokens fraud until 
the contrary is -shown, and that it is the duty of the solicitor who has 
made such a statement to show convincingly the absence of fraudulent 
motive canscarcely be applied open a fraudulent motive has not been al- 
leged by any complainant, if the explanation offered be not simply incre- 
dible. 10 W.tt. P. C.43. 

SPECIALTIES. 

1256. The law of British Tndia ns administered in the mofussil re- 
cognises no distinctions between specialties and other documents. I 
M. H. R. 312. 

STOPPAGE ( In Transitu ». 

1257. Goods ^contracted to be sold and delivered <c free on board,” to 
be paid for by cash or bills, at the option of the purchasers, were de- 
livered on board, and receipts taken from the mate by the lighterman, 
employed by 'the ^sellers, who handed the same over to them. The 
sellers apprized the purchasers of the delivery, who elected to pay for 
the goods by a bill, which the sellers having drawn, was duly accepted 
'by the purchasers. The -sellers retained the mate's receipts for the 
goods, bnt the master signed the bill of lading in the purchasers* names, 
who, while-the bill they accepted was running, became insolvent. Im 
such circumstances, held by the Judicial Committee of the Privy 
Council ( reversing the verdict and judgment of the Supreme-Court at 
Bombay ), that trover would nob lie for the goods, for that on their 
delivery on board the vessel, they were no longer in transit w* *flo as to 
^be stopped by the sellers ^ and that the retention of the receipts by the 
. sellers was immaterial, as after their election to be paid by a bill, the 
receipts of the mate were not essential to the transaction between the 

.s seller and purchaser. 3 M. I. A. 442. 

SURETY. 

« 

1258. The rules governing Courts in England in matters of suretyship 
cannot be applied to a case where joint and several liability is not found 
as a fact, and where the sum alleged to be due is not certain but 
contested. 12 W. It. 462. 

1259. There is »o rule of law entitling a Surety, without question 
asked, to a disclosure of all material facts known to the creditor which 
ufc may be material for him to know. 

Without proof of fraudulent misrepresentation or concealment on 
the part of the creditor or his agent, a surety is not entitled to be dis- 
charged from his surety-ship. 3 N. W. P. 264,265. 

1260. Applying the law of England and Scotland and the ^general 
law of Europe to this country, it was held that when a surety has paid 
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off the debt of hie principal, not only aro all the* collateral secnri ties 
transferred to the surety, but, by what is called subrogation,, the right 
is also transferred to him to stand in the place of the original creditor, 
and' to use against the principal debtor every: remedy which the princi- 
pal creditor himself could have used. Accordingly tlio surety is not de- 
barred from proceeding against the original 1 debtor upon the instrument 
itself which created the debt, by reason of the bebt* having been paid 
by himself. 21W.R.347. 

1261. The fact of a surety for the payment of the price of goods 
purchased signing a voucher for them, cannot make him primarily, res- 
ponsible. 22 W. R. 209. 

1262. The^ liability of a surety will not extendi beyond, the precise 
limits ofhis undertaking ;,lie is not liable for any sum. voluntarily paid 
by his principal to a third party for any purpose of his own. W. R. S. 

N. 84. 

1263. A surety began to perform 'the duty which the principal had 
contracted to perform* Held, that this circumstance did not preclude 
the plaintiffs from* suing the defendant as surety. 7 M. H. R. 364. 

1264. Money was lent on. the security of a third party who died 
before the loan was re-paid* The lender then took a fresh acknowledge 
xnent from the borrower for the sum due. Held, that the subsequent 
arrangement, which did not contemplate the continuance o£ the third 
party's security, cancolledhis liability. 12. W. R. 294. 

In a case in which a surety was sued by Gbvemment for the 
amount of defalcations committed 1 by the person for whom* ho was 
security during the period of 6 years out of a total period of 8 years 
for which he held office, it appeared that the surety boud was renew- 
ed' only three times, — the old bond being retained by Government, and, 
that in the other years the Government did not renew the bonds but 
made an enquiry into the sufficiency of the security. It was contended 
by the surety that by the* renewal of the bond,, each bond as it was re- 
newed was in fact a novation, so that no action could any longer bo- 
maintained upon the old bond, and the surety was only responsible- for 
the deficiencies which might have taken place subsequently to. the 
giving of the last bond Held that in the absence of anything to 
show that the Government knew of ,the frauds or that the surety had 
any idea that he was discharged or had a right to the oldl bonds, it 
could not, in. this case, be inferred, that it was intended to discharge 
the old bonds, if after the giving of the new bond, a discovery was 
made, though unknown at the time, that frauds had been committed 
during the time that the old bond wae inexistence. 16* W. R. C*P.27. 

1266. Where a surety witliont taking precautions to see its proper 
application permits the party for whom he is surety, to get possession 
of money, which by an arrangement with that party and the co-sureties 
had been placed in his ( the surety's) hands for the purpose indemnify- 
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ing the co-sureties, he loses his remedy against the co-sureties to the 

extent of the security thus allowed to be withdrawn. 15 W. K. 185* 

* 

1 267. Where money is permited to remain in the hands of sureties 
in order to its being applied to the purpose to secure which they became 
sureties, it is the duty of each as between himself and co-sureties to see 
that the money is not misapplied. 15 W. R. 185. 

1208. If one of several co-guarantors, on the default of the princi- 
pal, pays the whole debtor more than his proportion of it, he may re- 
cover for such excess above his proper share by contribution from the 
others. W. R. S. N. 70. 

1209. An action by one guarantor against his co-guarantors will lie 
where a single guarantor has paid the debt ; and it is not necessary, 
in order to maintain such an action, to show that the liquidating guaran- 
tor had previously applied to or proceeded against the principal with a 
view to recover the debt from him. W. R. S. N. 70. 

1270. Where a Salt Darogah deposited Government Notes as securi- 
ty for the due performance of the duties of his office, and authorized the 
Govenment Salt Agent, in case of loss to Government by his (the Darogah* $) 
misconduct or by his failure to realize advances made to the Molungees, 
to sell the Notes and apply the proceeds in satisfaction of the Government 
claim, and the Government, without any consent by him, altered his 
position and risk. Held, that such alteration relieved him from his 
engagement as surety. W. R. S. N. 1 38. 

1271. Held, that a creditor is not bound to exhaust his remedy against 
the principal debtor before suing the surety, and that when a decree is 
obtained against a surety, it may be enforced in the same manner as a 
decree for any other debt. 6 B. H. R. A. J. 241. 

1272. Where a creditor, without the knowledge 'of the surety, 
accepts from the principal debtor a sum on account of interest in excess 
of the interest then due on a promissory note, without anything further 
appearing as to the intention of the parties, and so gives time to the 
principal debtor, he thereby discharges the surety from liability on the 
promissory note. 18 W. R. 41 7. 

1273. Where a creditor sued his principal debtor and two sureties up- 
on a mortgage-bond, and in his plaint formally relinquished his claim 
against part of the mortgaged property, it was held that after such re- 
linquishment the sureties were no longer bound, their position being al- 
tered for the worse by reason of such relinquishment 7 B. H. R. A. 
J. 118. 

1274. H obtained a decree iu the High Court against S for certain 
moveable and immoveable property. S appealed to the Privy Council, 
while that appeal was pending, H applied for the execution of her 
decree, and N became her surety for rupees 10,000 the decree, however, 
was not executed. The Privy Council reversed the decision of the High 
Court and dismissed the suit of H with costs. S then Bought to exe- 
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cute his decree for costs against N the surety : Held, that N was not 
liable. 6 B. L. R. App, 126. 

1275. Where a person became a surety, in the course of the pro- 
ceedings on an appeal, to pay all such sums as may be decreed against the 
plaintiff on appeal, the decree, when passed, can be executed against 
the surety under section 204 of the Civil Procedure Code, and an appeal 
will lie from an order made'in execution of such decree against the 
surety. 

Where a person became surety, and gave a security-bond undertak- 
ing to pay all sums of money that might be decreed against the plain- 
tiff on the defendant's appeal, and the appeal was dismissed for default; 
and on the application of the plaintiff, the Recorder made an order can- 
celling the bond, and returned it to the surety, without notice to the 
defendants, and afterwards the defendant's appeal was on application res- 
tored and a decree passed against the plaintiff: Held that the Recorder's 
order was invalid, and execution could issue against the surety notwith- 
standing that order. 7 B. L. R. 81, 82. 

1276. A became surety for certain judgment-debtors, whose proper- 
ty had been attached in execution of a decree ; but who had agreed 
with the decree-holder to liquidate the amount of the decree by yearly 
instalments. An agreement between A and the judgment-debtors con- 
tained the following condition : — “If any of the instalments be paid by 
the said A, the obligors shall not be at liberty to liquidate the remain- 
ing instalments either from their own funds or by borrowing money ; 
but that A, shall continue to pay the instalments as they fall due and 
shall hold possession of the estate". The judgment-debtors afterwards 
satisfied the decree in full. Held, in a suit against them by A, that the 
above condition was void as contrary to public policy, as it* prohibited 
the discharge of an obligation which by decree of Court the judg- 
ment-debtors were ordered to pay. 1 N. W. P. 137. 

1277. A Treasurer of a Collectorafce was found, on going into his 
accounts, to have boen a party with others in embezzling Government 
moneys in his collectorate. His defalcations ran over several years. A 
sui’efcy-bond had been given for the Collector's acts, and the bond was 
renewed threo times by the same surety during the period the Trea- 
surer was in office, but the surety never asked for the old bonds to 
be delivered up when they were renewed. In an action by the Govern- 
ment against the surety to recover the amount embezzled, held, that 
the renewal of the bonds did not discharge the surety from his liability 
under the first bond, as the renewed bonds were not in substitution of 
the first bond. 14 M. I, A. 86. 

1278. Plaintiffs became sureties for a Collectorate Treasurer, and 
bound themselves to make good any loss or deficiencies which might 
occur in the treasury from whatever cause, A deficit having been dis- 
covered in the deposit accounts of certain zemindars, the Collector cur- 
ried to account the amount then in deposit and attached the property of 
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the sureties for the balance of the -deficit. Plaintiffs now sue the Col- 
lector, the zemindars, and the Treasurer for a refund of the money so 
levied from them. Held that only the Treasurer, but not the Collector 
or the zemindars were liable. W. R. S. N. 119. 

1279. Security of five individuals tendered by a plaintiff on appeal 
from the Zillah Court, having been reported by the Nazir insufficient, 
the security -bond of an additional surety was offered, and being report- 
ed sufficient, was accepted by the Zillah Court. An appeal having, been 
lodged against the sufficiency of this new security, and the Provincial 
Court having pronounced it insufficient, it was referred back to the Zillah 
Court, with directions, that unless sufficient security was given, pos- 
session of the property in dispute should be delivered to the Collector* 
The Zillah Court, upon further investigation, being satisfied with the 
sufficiency of the additional surety, a security-bond was executed in that 
Court by the appellant, the additional surety, alonO, the other five su- 
reties having failed to perfect their securities. On application after the 
deoision in the cause, and pending an appeal to the King in Council by 
the appellant, to be discharged from the liability of hiB suretiship, on 
the grounds that the rejection of his security by Provincial Court for 
insufficiency, thenceforth rendered his security null and void ; and that 
the acceptance of his security alone by the Zillah Court, without the 
other five sureties, was without his knowledge and consent,— it was held 
by the Privy Council (affirming the judgment of the Court below), that the 
security-bond being on record, was not voided by the rejection by the 
Provincial Court on its supposed insufficiency the Zillah Cour* having 
revived the same by their acceptance of the appellant as sure!) , and he 
having taken no steps to discharge his liability, by having the security- 
bond taken off the file. 2M.I. A. 311, 312 ; &W.R* P. C. 129. 

SURETY-BOND. 

1280. A surety-bond taken by the Court under section & of 
Act XXIII of 1861, after judgment has been pronounced, can be 
enforced under section 204 of Act VIII of 1859. 8 B. L. R. 20 5. 

1281. Where a party engaged to be surety for a gomashta and to 
make good all defalcations proved to have been made by him, tho 
engagement was held to refer to defalcations shown to have been made 
by the goynashta during the period of the guarantor’s life and not to 
apply to a time after the guarantor’s death, when all power of advising 
or controlling the gomashta had ceased. 20 W. R. 12. 

1282. Where two parties executed a surety -bond addressed to J. R., 
and M, owners of certain property, binding themselves to be answerable 
for the good conduct and proper discharge of duties of their gomastah 
B, and the property was afterwards transferred to R. alone, it was held 
that when J and M ceased to have any interest in the property, there 
was such entire change in the nature of the service that the sureties’ 
liability did not continue, and they were not liable to be sued upon 

. their bond. 23 W. R. 90. 
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BXTBETTi?or Jfaib). 

1289; Tie Sureties of a Naib are absolved from liability of the Princi- 
pal takes bonds from the Naib in acknowledgment; of the debts, giving 
him different periods of time for payment, without the knowledge and 
consent of the sureties. 1 W. R. 1. 

SURETY [ For Nasir 3 . 

12(4. A surety for a Nasir, under his obligation to the Government 
to indemnify the Government for any loss that the latter might incur, 
is not liable, except to the Government, for any wrongful acts done 
by him. 18 W. R. 259 ; 9 B, L. R. App. 26. 


* 



TACKING. 

’ A 

1285. The English law of tacking is not 1 recognised in the Courts of 
this country, 2 li. L, R. App. 45. 

. 1286. Semble. —The English principle of tacking does not apply to 
mortgages of land in the mofussil. 5 B. L. R. 463. 

1287. A purchaser's title to the property purchased is not afiected 
by the mere fact of his being kept out of possession in consequence of 
the wrongful act of his vendors. 24 W. R. 248. 

TRADE (Timber.) 

1288. According to the timber trade in Burmah the holding of what 
are called tainzahs does not give possession of the timber ; and where 
the parties in a contract use the word “received” and do not think fit 
to use the word “entered,” they must be taken to have intended the 
word “ received” to have the meaning of having obtained possession 
of the goods and not merely of having entered and got tainzahs for 

them. 17 W.R. 120, 

« 

TRANSFER (Fraudulent). 

1289. A party succeeding to the possession of the property is not 
entitled to ask the assistance of the Court either to rectify deeds of 
transfer fraudulently effected by his predecessor, or to ask that these 
documents should be treated as void at law. 19 W. R. 270. 

TROVER. 

• 

1290. Suit in the, nature of an action of trover, by the plaintiff, to 
recover Company's paper* a# heir, such notea being part of his deceas- 
ed Mother's estate, against a purchaser without notice and the Vendor, 
his brother, alleging that the dealing with the notes on the part 
of his brother was illegal and, contrary to the plaintiff'* rights as heir ; 
and secondly, that in a .previous suit against his brother, regarding 
the notes, he had obtained a decree against him in respect of one of 
the notes sued for, but bad not enforced judgment. The suit was die- 
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, ^tt^lfeadb 7 the Courts inltfdia on the grounds (I) o! limitation, under 
\ lfi#9, and (2) asirsjTedby the previous mst; Qn appeal, 

suoh detai'be reversed, as it appeared, that the real poinhia issue; the. va- 
lidity . o£ the transfer of the notes, had not been heard, and the suit re- 
mitted back'fcotJbe Judicial Commissioner/ qk Lucknow, tp give direc- 
tions to "the Court of first instance to re-hear the case, with liberty to 
either party to amend the pleadings. 12 M. I. A "'*** 


1291. A Bill of Sale and assignment of goods, described as being in 
certain ware-houses belonging to A., was given by him for the loan of a 
sum expressed to have been paid on tbe day of the dfcte thereof. Upon an. 
action of trover brought against the assignee of A., who had seized' the 
goods, it appeared, in evidence that a portion only of the goods was in the 
ware-house specified at the date of the sale, and that no part of the toan 
was paid on that day,the same being discharged by instalments a few days 
afterwards whereupon the Judges of the Supreme Court held, that there 
had been no valid transfer and, consequently, no conversion and gave on 
interlocutory judgment and verdict in accordance with such view. Hald by 
the Judicial Committee, ou appeal from such judgment and verdict and 
from an order refusing a new trial, that the judgment and verdict were 
not justified by the evidence, and must be reversed, and new trial granted. 
4 M. I. A. 382. 


1292. A sold to B certain Logs of Timber, and ninety five Logs 
were delivered to B in part performance of the contract. C brought 
a suit against A and B, claiming the Logs under another title. Pend- 
ing this suit, C entered into an agreement with D., selling him the 
Logs in the event of being successful in his suit. The judgment of 
the Court of the First Instance was in C's favour, and under nuch 
judgment D obtained possession of the Logs in suit. This judgment 
was, on appeal, reversed. B then brought a suit* m the nature of an 
action of trover, against C and D for tho Logs and damages. The 
Court, without entering into the merits, dismissed the suit, on the ground 
that it was not maintainable, as the samo rel ief could have been ob- 
tained under the provisions of section 2 of Act XXII r of 1861 : — Held, 
by the Judicial Committee, reversing such judgment, that there had 
been a miscarriage, as that section did not apply, tho suit by B against 
C and D being to recover damages for a tort alleged to have been 
committed by C and D and that the latter, was not a party to the 
original suit, or bound by the judgment in that suit. 1 3M. I. A. 69. 

1293. The plaintiff, the manager of the Oriental Bank, placed in the 
hands of D, a broker, thirteen Government Currency Notes for Rs. 1,000 
each, ou D’s representation that there was some Company's paper at a 
certain place which he could procure at a more reasonable rate than in 
Calcutta market, if the money were given him to purchase it. If the 
Company's paper was not procurable, the notes were to be returned 1 to 
the plaintiff. D. did not go to the place stipulated to purchase the 
Company’s paper ; but, meeting tbe defendants and others, he went 
into a house hired for gambling, and lost at cards and paid away to the 
defendant some of the notes he had received from the plaintiff. The 


plaintiff now sued the defendant to fecover the notes so entrusted to 
D ., on the allegation that they Hadneen entrusted by him to D for a 
specific purpose, and that the defendant was not a bona fide holder for 
Talne. He (the plaintiff), stated in eridenoe “ that/ if the paper had 
beenbonghfc, he wpnld either hare taken ihp papers at the most favouiv 
able market price for the jiank or have sola them and given D the 
profit. Held, the plaintiff was entitled to recover. The defendant was 
not a boM fids holder for value* 

Per Paul J., in the Conrt below, and per Norman J., on appeal. The 
notes were especially entrusted to D., for the parch&Be of the Company's 
paper. Per Phear J. — Upon the case put forward by the plaintiff, the 
transaction, wag a short loan, and not a bailment, and did not bear tho 
character of a trust. But upon the eridenoe, the notos were the pro* 
party of the bank, and remained so in D’s bands, and therefore the 
plaintiff was entitled to recover on behalf of the bank. 

In the Court below a decree was passed in favour of the plaintiff, with 
costs on scale No. 3. On appeal the decree as to costs was altered, it 
being ordered that each party should pay his own costs. 6 B. L. 
R. 581, 582. 

TRUST. 

A 

1294. A trustee, who, having accepted a trust, remains passive 
and takes no steps to see the trust carried into execution, is liableo 
for losses arising from the breach of trust of his co-trustee. 9 B. H. 
R. 333. 

1295. Suit brought to recover possession of a talook upon the alleged 
ground that the monies with which the purchase was made were tiot 
the monies of the person in whose name the property was bought, but 
of & lady with whom he was living as her husband, and that there was 
a resulting trust in her favor. The Privy Council considered that the 
very principle of a resulting trust was that the property had been 
purchased with money belonging to another, with an implied trust that 
it should belong to that other person to whom the money also belonged ; 
but that if it was the intention of the person to whom the money be- 
longed that there should be no such trust, no such implied trust could 
arise by implication, and . the presumption would then be met by the 
facts, considering also that the suit was brought to set aside a purchase 
which had been made 11 years before and had remained unimpeached 
from the time when it was first made until the institution of this suit, 
and that the suit was brought alter the death of all the parties who 
knew the transaction and could have explained it. Their Lordships 
were of opinion that every Court would be bound to look with very 
great jealousy at the evidence which was brought forward to support 
such a case. 17 W. R. P. C. 259. - 

TRUST-DEED. 

1296. The assignment in a trust-deed, by which a person assigns 
all his property to trustees for the benefit of his creditors, protects the 
assets so assigned from all creditors. 8 B. H. R. A. J. 245. 



67« 


spewr. 


p. IV 


‘ Where a ufeto« ; ■hrijf eigSblUhe^, -by Wfiieh ifr«ppe*r«f that 
interest was paid upon watfer teoflfcrtujte: HeM further ] thal' ahc-ird^ng 
to an eh usage, rateresfc oii^hi Cohere been allowed npon the principal 
sum recovered in an action, and the judgment of the Bapretae Court at 
Calcutta refusing interest^ reversed on that ground.* ■ . ,< 

la respect to je vide jape of mercantile usage ; to support fcuchfc ground 
there needs not either the aptiquity, the uniformity, or the notoriety 
of custom, which in respect of all these grounds, becomes a locallaw. 
The usage may be still ip, course of growth ; it may require evidence 
for its support in each case ;!.but in the result it is enough if it appear 
to be so well known and acquiesced in, that it may be reasonably pre- 
sumed to have been aa ingredient imported by the parties into their 
contract. 7 M. I. A. 263 ; 4 W. R. P. C. 8. , 


USURY. 

A 

1298. Money was advanced by A to B and others. The repay- 
ment by instalments extending over a period of eleven years, of the 
principal and interest at 12 per cent, per annum, calculated up to a 
certain date, was secured by three instruments, consisting of a Dye 
Shoodee Ijarah ( usufructuary lease ), a Dur Ijarah . Kubooleat ( under- 
lease agreement ), and a security -bond. A balance being found due on 
the expiration of the stipulated time for payment, the securities were 
put in suit, when it was pleaded in defence that the lease and under- 

: lease were & fraudulent contrivance to cover illegal interest, and, there- 
; fore, void by sections 8 & 9 of Sen. Reg. XV. of 1793. Held in the 
. circumstances, and from the accounts, that the transaction was not a 
, device, or evasion of the law of usuiy, within that Regulation. 8 M. 
I. A. 368. 

i 

1299. Suit to recover principal and interest on a TumasooTc, or Bond, 
dismissed under Ben. Reg. XV of 1793, section 9 on the ground of 
usury. 


A granted a bond to B to. secure an advance of money, C acted as 
B’s Agent. A lease was afterwards granted by A to D, a servant of 
G, at a colorable rent, and, subsequently, an under-lease was made 
by D to E, a relaive of A, the ^coprideratiou for which was also color- 
able, and made with a view to elude the psury laws. Held, that 
the bond, lease and the lease, formed one entire transaction, 

which was tsined with \ upu$y, and. therefore, void, under Ben. Reg. 
XV of 1793, sections 8 and 9. 12 it I. A. 477 ; 2 B. L. R. P. C. 69. 


1300. Iua8uit under the Bills of exchange Act, to recover 1209 
rupees on a. promissory' note/ the Gpurt gave, a decree for 700 rupees 
only* that being shown to have been the full fcbafcideratiofc received 

* m "i * » * , 


fqr (he note. 



VENDOR AND PURCHASES. 


279 


There is nothing illegal in the true holder of a promissory note endors- 
ing it to another person, with the express object of allowing him to 
sue upon it. Held, by Peacock, C. J., that the suit being between two 
Hindus, must be decided by Hindu law. 

By Hindu law, a promissory note does not import consideration, and 
therefore where it was proved that the defendant actually received 
only 700 rupees, that sum was all the plaintiff was allowed, to recover. 

Act XX VIH of 1855 did not repeal the Hindu laws as to the rate of 
interest^ .Such rate is governed by the strict rules of Hindu law as 
laid down by Manu and other law givers. 8 B. L. R. 0. J. 

1301. Held (by Markby, J., whose opinion prevailed) that Bince the 
passing of Act XXVIII of 1855 there is no legal restriction on the rate 
of interest, and that parties may legally adopt any rate which they may 
think fit. 

Held by Birch, J., [per contra) that the repeal of the usury laws would 
not prevent Courts constituted as the Courts of this country from 
setting aside an unconscionable agreement made with a necessitous man, 
on the ground of inequality as being an unreasonable advantage made 
of his necessitous situation and as being oppessive and unjust. 

Held ( by Markby, J. -) that a party to a contract cannot get rid of it 
by such suggestions as that it was unconscionable, oppressive, extor- 
tionate, made at the last stage of the case after all the evidence has 
been closed, where no such allegations were made in the written state- 
ments, nor any such question raised in the Courts below nor in tho 
grounds of appeal. 

Held (by Markby, J.) that it is not the high rate of interest which 
constitutes a penalty ; but what constitutes a penalty is a stipulation 
for a higher rate if the contract is broken. 20. W. R. 317. 

y. 


VARIANCE. 

1302. The plaint alleged a contract todoliver on the 2nd March, and 
the evidence showed an extension of the time to the 31st March, but 
the pleadings alleged that the breach was on the 2nd March : Held 
that this objection was not tenable, the defendant having been per- 
fectly aware of the case he had to meet on this point. 7 M. H. 
R. 364. 

VENDOR AND PURCHASER. 

1303. Purchasers of property have a good right of suit where their 
vendors had been in peaceable possession, but were disturbed and dis- 
possessed within the period of limitation. 23 W. R. 163. 

1304. Where land was sold on a condition of re-purchase and no 
time was mentioned in tlie instrument of sale. Held, that the sale had 
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not become absolute, and that tho plaintiff, having bought the original 
vendor's rights, was entitled to maintain a suit for recovery of the 
land. 2 M. H. R. 450. 

1305. A bought land from B in 1 848, entered into possession, and 
in 1852 went abroad. In 1853 C bought the same land from B, the 
land being then registered in B's name, and C not having notice of A's 
purchase : Held m a suit brought in 1859 that A could not eject C. 
1 M. H. R. 62. (overruled by £T. jR. 88), 

1306. Plaintiff purchased from the 1st defendant, who purchased 
from the person admitted to be the owner in 1856. The resisting de- 
fendants claimed under a subsequent sale by the same person. Held, 
reversing the decree of the Lower Cfourt, that on the simple principle 
that after the conveyance to the 1st defendant the owner of the land 
had nothing whatever to convey, the resisting defendants took nothing 
and the plaintiff was entitled to recover. 3 M. H. R. 38; (1 M. H. 
R. 62.) over-ruled . 

1307. It is a rule of universal equity, and not one peculiar to Eng- 
lish Courts, that, in order to enable the real owner of property to re- 
cover from a purchaser for value from a person allowed by the real 
owner to hold himself out as the owner, he must prove either direct or 
constructive notice of the real title or that there existed circumstances 
which ought to have put the purchaser on an enquiry that if prosecuted, 
would have led to a discovery of the real title. 11 B. L. R. I\ C. 46. 

1308. Where A sold land to B reserving aright to re-purchase by 
payment of a certain sum at a specified time, and before such time had 
arrived, B resolved to C for valuable consideration without notice, and 
A failed to make the payment, and forfeited his right to repurchase 
Held, that he had no title unless relieved against the forfeiture, and 
that such relief could not be given as against C. 2 M. H. R. 14. 

1309. The plaintiff agreed to purchase land and paid down the pur- 
chase-money taking from the vendor an agreement that if he did not 
register the conveyance, he would return the purchase-money. The 
plaintiff entered into possession ; but the vendor failing to register the 
conveyance, he sued to recover back his purchase-money. Held that 
he was entitled to a refund of the purchase-money: The purchaser who 
had obtained possession might or might not, according to the particular 
circumstances of the case, bo liable to pay the vendor a reasonable 
amount for the occupation of the land ; but when no set off is pleaded, 
the vendor could only claim such amount by a separate action. 3 B. 
L. R. A. J. 353. 

¥ 

1310. A vendor legally conveying all his title cannot be sued for 
money had and received although the title prove defective. 

Accordingly where the plaintiff brought two kanam claims and sued 
upon them unsuccessfully : Held, that he could not recover the pur- 
chase-money from his vendor's representatives on the ground that the 
consideration for the payment had failed. 1 M, H. R. 390. 
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1311. When it is provided by conditions of sale of land that the 
vendor shall not be bound to show any title prior to an instrument of 
a certain date, the purchaser may insist upon a defect of title appearing 
aliunde and before that date, and, if it be proved to exist, may rescind 
the contract and recover back earnest-money, interest, and expenses. 
1 B. H. R. 77. 

1312. Where a sale was set aside on the suit of the preferential heir, 
and both vendor and vendees appealed, but separately, the Judge, on the 
appeal of the vendees, in which the vendor was not made a respondent, 
ordered the latter to refund the purchase-money to the vendees : 

Held that the decision was illegal and that the vendees should have 
been referred to a separate suit. 20 W. R. 149. 

1313. Where a vendor contracts to deliver goods within a reason- 
able time, and payment is tobe made on delivery,if before the reasonable 
time, and payment is to be made on delivery, if before the lapse of that 
time he merely expresses an intention not to perforin the contract, the 
purchaser cannot at once bring his action, unless ho exercise his option 
to treat the contract as rescinded. 1 M. H. R. 162. 

1314. The plaintiff let to D a Piano on hire on the following terms:— 
at Rs. 30 per month ; if duly paid for and kept three years, shall then 
become the property of'hirer”, these terms were embodied in a voucher 
which was signed by D, the monthly hire was not regularly paid, and 
the plaintiff sued for and obtained a decree for a portion of the hire 
up to May 1873. Subsequently, in that month, D sold the Piano to tho 
defendant, who obtained delivery of it in June. In a suit by the plain- 
tiff in trover for conversion of the Piano, the Judge found that tho 

defendant acted in good faith. 

Hold, that the possession acquired by D was not possession by con- 
sent of the owner within the meaning of section 108 of Act IX of 1872 
exception 1, and that he did not by sale to the defendant transfer the 
ownership in the Piano to him. Exception 1 of section 108 does not ap- 
ply where there is only a qualified possession, such as a hirer of goods 
has, or where the possession is for a specific purpose. 12 B. L. II. 42* 

1315. When the nralans of a devasvam were four tarawads Held, 
that a sale of the urayama right by one tarawad without the consent of 
the others was altogether invalid and that the vendee could not redeem 
a Jcanam mortgage of the devasvam land though the mortgagor was ka- 
ranavan of the tarawad which assumed to sell the urayama right. 1 M. 
H. R. 262. 


VOLUNTEER. 

1316. A volunteer, who acts as manager, cannot claim remuneration 
from his co-sharers without showing a previous consent on their part 
to nay him.4 B.H.R.A. J. 55. 
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w 

WAGES ( Forfeiture Of 

1317. Where a servant, who was engaged by the month, served from 
the 1st November to the 3rd December 1872 and left his master's 
service ou the 4th December, without giving notice. Held that the 
servant was entitled to be paid his wages up to the end of November 
but forfeited the wages payable to him in respect of his December 
servioes. 10 B. H. R. 57. 

WAGES ( Of Dismissed Servant )< 

1318. A dismissed servant is entitled to wages for any broken 
period daring which he may have served/ at the rate he was earning 
when dismissed. 16 W. R. 60. 

WAGES C Of Employe ). 

1319. A finding of fact that an employe is entitled to his wages 
notwithstanding subsequent misconduct/ is not wrong in law. 21 W. 

R. 405. 

WAGES ( Of Master of Ship )< 

1 320. The Persia, on a return voyage from Jeddah to Singapore was 
driven into Bombay harbour through stress of weather. 

The owner, resident at Singapore, though frequently applied to, 
omitted to furnish funds to repair her, or to pay the wages of the mari- 
ners, and, the master being unable to raise funds for these purposes ou 
the credit of the ship or owner, on the application of the mariners, the 
ship was, in order to levy their wages, sold by the Magistrate under 
the provisions of sections 55 and 56 of Act 1 of 1859. 

The master, who had been engaged at Singapore, then brought a 
suit on the Admiralty side of the High Court, to recover out of the 
surplus proceeds of the ship his wages up to the time when he could 
return to Singapore, and his passage-money to that part. 

Held, that he was entitled to recover such wages and passage-money. 
6B.H.R. O. J. 138. 

WARRANTY. 

1321. Defendants agreed to purchase from plaintiffs 2,000 mannds 
of Indigo seed u guaranteed growth of the season 1870-7 1.” Defen- 
dant's Agent took delivery of o65 mannds after he had full opportunity 
of examining them. Held that the defendants must be considered to 
have accepted the 865 maunds as being in accordance with the contract, 
although they were not really so ; and that, though the acceptance was 
such as to conclude the demndants from objecting that that portion did 
not comply with the warranty in the contract, yet the plaintiffs, not hav- 
ing delivered the whole quantity contracted for, could not recover for the 
865 maunds according to the rate mentioned in the contract, but as upon 
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ft new contract according to their value at the time when they Were 
accepted. 17 W, R. 244. 

WARRANTY l Breach of 1. 

1322. A buyer may at once sue on a warranty of title if he can bHow 
that the seller has nob a good title in accordance with hie undertaking 
and that he has sustained loss in consequence. 

Semble.— It does not follow as a matter of course that, on proof of 
breach of warranty, the buyer is entitled to receive back the whole of 
the consideration-money ; or that on its being ascertained that the seller 
had no title, the conditional sale is nullified. 7 W. R. 196. 

1323. In a suit for compensation for breach of warranty, where the 
dispute was, whether the goods tendered (shellac) were according to the 
contract, it appeared that a sample had been taken by pl&intifra sircar 
and referred to the selling broker to decide whether the goods from 
which it had been taken ought to be accepted, and he decided that they 
should be taken at one rupee per mauna less than the contract rate, 
which award the parties agreed to abide by. The sircar then went to 
the godown of the defendants, thoroughly examined the undelivered she- 
lac, and removed it to the godown of the plaintiffs : 

Held,that after this the parties could not be allowed to raise the ques- 
tion whether there had been a brerch of that contract, and to ask for 
damages by reason of the goods not being of the quality contracted for. 
23 W. R. 136. 

WINDING UP [Of Company]. 

1324. On 25th October 1870, a petition for the winding up of the B. 
T.E. Company of Assam was presented to the Court of Chancery in Eng- 
land, by one of the shareholders of the Company ; and a provisional li- 
quidator was appointed. On 5th November, at an extraordinary meet- 
ing of the Company, it was resolved that the Company should be wound 
up, and liquidators were appointed. On 12th November, the petition 
for winding up came on for hearing, and an order was made that the 
voluntary winding up should continue subject to the supervision of the 
Court. On 18th November, by deed under hands and seals of the li- 
quidators, M was appointed their attorney in India. On 27fch October, 
certain immoveable properties in Assam belonging to the Company were 
attached in execution of decrees in certain suits in the Court of the 
Moonsiff of Debroghur. On 9th December, the properties were put 
up for sale, and purchased at prices which it was alleged were con- 
siderably under their value. Applications were made in the Moonsiff's 
Court at Debroghur by the purchasers for confirmation of the sales 
which applications were opposed by M., and, pending the Moonsiff's 
decision, an application was made to the Deputy Commissioner of 
Lukhimpore for an order to stay all proceedings iu the decree-suits 
on the ground of the order for winding up the Company of 12th No- 
vember, which application was refused on lSfch February 1871. On 16fch 
February 1871, the Moonsiff made an order confirming the sales. M 
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1 1 thereupon petitioned the High Court for the removal of the suits from 
Assam to the High Court to be tried in its extraordinary original Civil 
Jurisdiction, on the ground that no appeal would lie against the order, of 
1 SthFebruary, ref using to stay the proceedings in the suits; and that if an 
appeal should be preferred to the Deputy Commissioner from the order 
of the Moonsiff confirming the sales, his decision would be final. The 
application was opposed on behalf of the purchasers. Held, the Moon- 
siff not having had notice of the winding up order of 12th November, 
had power to sell the property on 9th December, and the sale having 
actually taken place, and there being nothing to show that there was 
any irregularity in the proceedings, the High Court would have no pow- 
er if the cases were brought down to set aside the sale. This, there- 
fore, was not a proper case for the exercise of the power which the 
High Court possesses under clause 13 of the Letters Patent. 7 B. L. 
R 306. 





